BID OPENING DATE AND TIME

On: September 2, 2011 AT: 10:30 A.M.
BID NO. PAGE BIDDER MUST
1 INVITATION AND BID COMPLETE BELOW
OF A DVE RTISED ?LI?SDEITDéGREES TO COMPLY WITH ALL CONDITIONS OF
SzXLs 1 60 18 UNSIGNED BIDS WILL NOT BE ACCEPTED.

This Invitation to Bid with your quotations must
be received prior to the above cited bid opening
date and time.

NAME AND ADDRESS OF FIRM

DEPARTMENT DIVISION
WATER SOUTHWEST
WPCP
AWARDED

DATE CITY OF PHILADELPHIA

FOR THE PROCUREMENT COMMISSIONER PROCUREMENT DEPARTMENT Federal EIN/Social Security Number
MUNICIPAL SERVICES BLDG.
1401 JFK BLVD, ROOM 170A i
PHILADELPHIA, PA 19102-1685 BUYER T. VlnS.OFI

S. Justice
TITLE OF BID: Citect Software Support for PWD

Commerce Department-Office of Economic Development (OEQ)
Anti- Discrimination Policy
Executive Order 02-05 — Bidder Requirements

This Invitation to Bid is issued under the Anti-Discrimination Policy described in the Mayor’'s
Executive Order, policy and guidelines as attached. Specific instructions must be adhered
to, and forms completed. Bidders are advised to review the instructions carefully. Failure
to comply may disqualify the bidder. The specified ranges represent the percentage

of Minority, Woman and Disabled participation that should be attained by the Bidder.

Participation Ranges

M-BE: BEST EFFORTS
W-BE: BEST EFFORTS
DS-BE: BEST EFFORTS

Any and all questions about Executive Order 02-05 and bidder compliance should be directed to the Commerce
Department Office of Economic Opportunity (OEO) office at (215) 686- 6232.

BID QUESTIONS

All questions concerning this Invitation to Bid, including specifications and conditions, must be
Presented prior to the bid opening date and time. Contact the Procurement Department, Public
Information Center by calling (215) 686-4721, 686-4720, or 686-4719 with questions.

For City Use Only

See Conditions of Bidding O YES O NO

MASTER BID SECURITY CERTIFIED CHECK SUBMITTED WITH BID

BID SECURITY AMOUNT CHECK NUMBER




CITY OF PHILADELPHIA
OFFICE OF ECONOMIC OPPORTUNITY
ANTIDISCRIMINATION POLICY- MINORITY, WOMAN AND DISABLED OWNED
BUSINESS ENTERPRISES
FORMS, INSTRUCTIONS AND SPECIAL CONTRACT PROVISIONS
(SEALED BID CONTRACTS)

Under the authority of Executive Orders No. 02-05, as reauthorized, and 14-08, the City
of Philadelphia has established an antidiscrimination policy (“Policy”) relating to the
participation of Minority (MBE), Woman (WBE) and Disabled (DSBE) Owned Business
Enterprises in City contracts. Executive Order 14-08 disestablished the Minority
Business Enterprise Council and transferred its administrative functions under Executive
Order 02-05 to the Office of Economic Opportunity (“OEQ”).

The purpose of this Policy is to provide equal opportunity for all businesses and to
assure that City funds are not used, directly or indirectly, to promote, reinforce or
perpetuate discriminatory practices. The City is committed to fostering an environment in
which all businesses are free to participate in business opportunities without the
impediments of discrimination and participate in all City contracts on an equitable basis.
In accordance with the contracting requirements of the City, the City’s Policy is
applicable to this Invitation and Bid (hereinafter, “Bid”) .

The Office of Economic Opportunity has approved the following projected ranges of
participation for this Bid which serve as a guide in determining each bidder's
responsibility:

MBE BEST EFFORTS
WBE BEST EFFORTS
DSBE BEST EFFORTS

These ranges represent the percentage of MBE, WBE, DBE* and/or DSBE (collectively,
“M/W/DSBE") participation that should be attained by M/W/DSBEs from business
opportunities existing in the available market absent discrimination in the solicitation and
selection of these businesses. These ranges are based upon an analysis of factors such
as the size and scope of the contract and the availability of certified M/W/DSBEs to
perform various elements of the contract. The submission of a Solicitation For
Participation and Commitment Form and any supporting documentation (more fully
discussed below) is an element of responsiveness to the Bid and failure to submit the
required information will result in rejection of your bid.

Bidder hereby verifies that all forms, information and documentation submitted to
the OEO are true and correct and is notified that the submission of false
information by Bidder is subject to the penalties of 18 Pa.C.S. Section 4904
relating to unsworn falsification to authorities. Bidder also acknowledges that if it
is awarded a contract resulting from this Invitation and Bid, it is a felony in the
third degree under 18 Pa.C.S. Section 4107.2(a)(4) if, in the course of this contract,

1 “DBE” or “Disadvantaged Business Enterprise” means a socially and economically disadvantaged minority
or woman owned business that is certified under 49 C.F.R. Part 26. If Bidder makes solicitation(s) and
commitment(s) with a DBE, Bidder shall indicate which category, MBE or WBE, is submitted for credit.
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it fraudulently obtains public moneys reserved for or allocated or available to
minority business enterprises or women’s business enterprises.

A. M/\W/DSBE PARTICIPATION

1. MBE, WBE, DBE and DSBE shall refer to certified businesses so recognized by the
City of Philadelphia through its OEO. Only the work or supply effort of firms that are
certified as M/W/DSBEs by an OEO approved certifying agency® at the time of bid
opening will be eligible to receive credit towards the participation ranges. In order to be
counted, certified firms must successfully complete and submit to the OEO an
application to be included in the OEO Registry which is a list of registered M/W/DSBEs
maintained by the OEO and available online at www.phila.gov/oeo/directory.

If bidder or bidder’'s subcontractor(s) is certified by an approved certifying agency, a
copy of that certification should be furnished with the bid.

2. No bidder that seeks to meet the participation range(s) for participation by entering
into subcontracts with any M/W/DSBE subcontractor shall be considered to meet the
range(s) if the M/W/DSBE subcontractor does not perform a commercially acceptable
function (“CAF"). A M/W/DSBE is considered to perform a CAF when it engages in
meaningful work or supply effort that provides for a distinct element of the subcontract
(as required by the work to be performed in accordance with the Bid), where the distinct
element is worthy of the dollar amount of the subcontract and where the M/W/DSBE
carries out its responsibilities by actually performing, managing and supervising the work
involved; M/W/DSBE subcontractors must perform at least twenty percent (20%) of the
cost of the subcontract (not including the cost of materials, equipment or supplies
incident to the performance of the subcontract) with their own employees. The OEO
may evaluate the amount of work subcontracted, industry practices and any other
relevant factors in determining whether the M/W/DSBE is performing a CAF. If it is
determined during the review of your Solicitation and Commitment Form that the work
described on the Form does not constitute a CAF, your bid may be rejected. For
example, a Bidder using an M/W/DSBE non-stocking supplier (i.e., a firm that does not
manufacture or warehouse the materials or equipment of the general character
described by the Bid specifications and required under the contract) to furnish equipment
or materials will only receive credit towards the participation ranges for the fees or
commissions charged, not the entire value of the equipment or materials furnished.

3. In order to maximize opportunities for as many businesses as possible, a firm that is
certified in two or more categories (e.g. MBE and WBE and DSBE or WBE and DSBE)
will only be credited toward one participation range as either an MBE or WBE or DSBE.
The firm will not be credited toward more than one category. Bidders will note with their
submission which category, MBE or WBE or DSBE, is submitted for credit.

4. An MBE/WBE/DSBE submitting as the prime bidder is required, like all other bidders,
to submit a bid that is responsive to the Policy and will only receive credit toward the
relevant participation ranges (e.g., MBE range or WBE range or DSBE range) for the
amount of its own work or supply effort on this Bid. In addition, the participation of an
M/W/DSBE partner, as part of a joint venture created for this bid, may be credited

%A list of “OEO approved certifying agencies” can be found at www.phila.gov/oeo

September 2010/r



towards the participation ranges only to the extent of the M/W/DSBE partner’'s ownership
interest in the joint venture in accordance with the following criteria:

» The MBE, WBE or DSBE partner(s) must be identified in the OEO Registry
prior to contract award;

» The M/W/DSBE partner(s) must derive substantial benefit from the
arrangement;

» The M/W/DSBE partner(s) must be substantially involved in all phases of
the contract including planning, staffing and daily management;

» The business arrangement must be customary (i.e., each partner shares in
the risk and profits of the joint venture commensurate with their ownership
interest, contributes working capital and other resources, etc).

5. In listing participation commitments on the Solicitation for Participation and
Commitment Form, bidders are required to list a detailed description of the work or
supply effort, the dollar amount of the quotation, and percentage of the contract the
participation represents. In calculating the percentage amount, bidders may apply the
standard mathematical rules in rounding off numbers. The OEO reserves the right to
request clarifying information in the event of an inconsistency or ambiguity in the
Solicitation For Participation and Commitment Form.

B. RESPONSIVENESS

1. A Bid responsive to the Policy is one which contains documentary evidence of the
M/W/DSBEs that have been solicited and that will be used by the Bidder on the
contract, if awarded; where the Bid satisfies the M/W/DSBE patrticipation ranges for that
contract, the Bidder is rebuttably presumed not to have discriminated in its selection of
contract participants.

2. Bidders must submit documentary evidence of MBEs, WBEs and DSBEs who have
been solicited and with whom commitments have been made in response to the
participation ranges included in this Bid. Failure to submit the Solicitation For
Participation and Commitment Form will result in the rejection of the Bid as
nonresponsive, although the City, at its sole discretion, may allow Bidders to submit or
amend the Solicitation For Participation and Commitment Form at any time prior to
award. The Solicitation For Participation and Commitment Form must contain the
following information:

» Documentation of all solicitations (regardless of whether commitments
resulted therefrom) as well as all commitments made on the enclosed document
entitled “Solicitation For Participation and Commitment Form”. Bidders should
only make actual solicitations of M/W/DSBEs whose work or materials are within
the scope of this Bid. Mass mailing of a general nature to M/W/DSBEs or similar
methods will not be deemed solicitation, but rather will be treated as
informational notification only. A reasonable period of time should be given to all
solicited firms to ensure that they have sufficient time to adequately prepare their
guotes/subproposals. The bidder’s listing of a commitment with an M/W/DSBE
constitutes a representation that the Bidder has made a legally binding
commitment to contract with such firm, upon receipt of a contract award from the
City.
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« If the Bidder has entered into a joint venture with an MBE, WBE and/or
DSBE partner, the bidder is also required to submit along with the Solicitation For
Participation and Commitment Form, a document entitled “Joint Venture Eligibility
Information Form,” available at OEO, for the City’s review and approval of the
joint venture arrangement.

3. If Bidder does not fully meet each of the range(s) for participation established for this
Bid, Bidder must explain what efforts the bidder made to achieve the M/W/DSBE
participation ranges. Bidder must demonstrate, through the submission of documentary
evidence, that it took all necessary steps and made reasonable efforts to achieve the
M/W/DSBE patrticipation ranges, even if these efforts were not fully successful. OEO
will evaluate the scope, intensity and appropriateness of these efforts to ascertain
whether they could reasonably be expected to achieve M/W/DSBE participation
commensurate with the ranges. Failure to submit the documentary evidence will result
in rejection of the bid as nonresponsive, although the City, at its sole discretion, may
allow bidders to submit or amend their evidentiary submission at any time prior to
award. The submission shall contain and discuss, at a minimum, the following:

* Provide reasons for not committing with any M/W/DSBEs that submitted
a quote/subproposal, regardless of whether the quote/subproposal was
solicited by Bidder.

* Provide list of all certifying directories used to solicit participation for this
Bid.

* Provide any additional evidence pertinent to Bidder's conduct relating to
this Bid including sufficient evidence which demonstrates to the OEO that
Bidder has not engaged in discriminatory practices in the solicitation of
and commitment with contract participants. In describing Bidder's efforts
to achieve participation within the ranges, Bidder may submit any
corroborating documentation (e.g., copies of advertisements for
participation).

The bidder's documentary evidence will be reviewed by the OEO to ascertain whether
discrimination has occurred in the solicitation or selection of contract participants. The
review will include consideration of the following:

» Whether the bidder's actions were motivated by considerations
of race or gender or disability. The OEO may investigate the
bidder's contracting activities and business practices on similar
public and private sector contracts. For example, if bidder rejects
any M/W/DSBE based on price, bidder must fully document its
reasons for the rejection and also demonstrate that bidder
subjects non-M/W/DSBEs to the same pricing standards. OEO will
investigate whether there was any attempt at good faith
negotiation of price.

» Whether M/W/DSBEs were treated equally as other businesses
in the solicitation and commitment process. For example, the
OEO will investigate whether M/W/DSBEs are given the same
information, access to the plans and requirements of the contract
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and given adequate amount of time to prepare a
guote/subcontract as others who were solicited by bidder. The
OEO will also investigate whether M/W/DSBEs were accorded the
same level of outreach as non-M/W/DSBEs, for example whether
bidder short listed M/W/DSBEs for participation or solicited
M/W/DSBEs at any pre-bid meetings.

» Whether the bidder's contracting decisions were based upon policies
which disparately affect M/\W/DSBEs. OEO will ascertain whether bidder
selected portions of work or material needs consistent with the capacity of
available M/W/DSBE subcontractors and suppliers. OEO will consider
whether bidder employed policies which facilitate the participation of
M/W/DSBEs on City contracts such as segmentation of the contract or
prompt payment practices.

4. After review of the bidder's submission and other information the OEO deems
relevant to its evaluation, the OEO will make a written determination that will be
forwarded to the awarding City Department.

= |f the bid is determined nonresponsive by the OEO, the applicant will be
notified and may file a written appeal with the OEO within forty-eight (48)
hours of the date of notification. The decision of the OEO may be
appealed in writing within forty-eight (48) hours of the date of the OEQO’s
decision to the Chief Operating Officer of the Commerce Department or
his/her designee whose decision shall be final.

C. RESPONSIBILITY

1. Upon award, the completed Solicitation For Participation and Commitment Form and
accompanying documents regarding solicitation and commitments with MBEs, WBEs
and DSBEs become part of the contract. M/W/DSBE percentage commitments are to be
maintained throughout the term of the contract and shall apply to the total contract value
(including amendments). Any change in commitment, including but not limited to
substitutions for the listed firm(s), changes or reductions in the work and/or listed
dollar/percentage amounts, must be pre-approved in writing by the OEO.

2. The Successful Bidder shall, within five (5) business days after receipt of a payment
from the City for work performed under the contract, deliver to its M/W/DSBE
subcontractors the proportionate share of such payment for work performed (including
the supply of materials) by its M/W/DSBE subcontractors. In connection with payment of
its M/W/DSBE subcontractors, the Successful Bidder agrees to fully comply with the
City’'s payment reporting process which may include the use of electronic payment
verification systems.

3. No privity of contract exists between the City and any M/W/DSBE subcontractor
identified in any contract resulting from this Bid. The City does not intend to give or
confer upon any such M/W/DSBE subcontractor(s) any legal rights or remedies in
connection with the subcontracted services under Executive Orders 2-05 and 14-08 or
by reason of any contract resulting from the Bid except such rights or remedies that the
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M/W/DSBE subcontractor may seek as a private cause of action under any legally
binding contract to which it may be a party.

4. If the OEO determines that the bidder has discriminated against a M/W/DSBE at any
time during the term of the contract, the OEO may recommend to the Procurement
Commissioner the imposition of sanctions on the Bidder including debarment of the
bidder from submitting and/or participating in future City contracts for a period of up to
three (3) years.

D. ACCESS TO INFORMATION

1. The OEO shall have the right to make site visits to the Bidder’'s place of business
and/or job site and obtain documents, such as quotations, and information from any
Bidder, subcontractor, supplier, manufacturer or contract participant that may be
required in order to ascertain a Bidder’s responsiveness and responsibility.

2. Failure to cooperate with the OEO in its review may result in a recommendation to
terminate the contract.

E. RECORDS AND REPORTS

1. The Successful Bidder shall maintain all books and records relating to its M/W/DSBE
commitments (e.g. copies of quotations, subcontracts, joint venture agreement,
correspondence, cancelled checks, invoices, telephone logs) for a period of at least
three (3) years following acceptance of final payment. These records shall be made
available for inspection by the OEO and/or other appropriate City officials. The
Successful Bidder agrees to submit reports and other documentation to the OEO as
deemed necessary by the OEO to ascertain the successful bidder’s fulfillment of its
M/W/DSBE commitments.

F. REMEDIES

1. The Successful Bidder’'s compliance with the requirements of Executive Orders 2-05
and 14-08, including the fulfilment of any M/W/DSBE commitments, is material to the
contract. Any failure to comply with these requirements constitutes a substantial breach
of the contract. It is further understood and agreed that in the event the City determines
that the Successful Bidder hereunder has failed to comply with these requirements the
City may, in addition to any other rights and remedies the City may have under the
contract, any bond filed in connection therewith or at law or in equity, exercise one or
more of the following remedies, as deemed applicable, which shall be deemed
cumulative and concurrent:

a. Withhold payment(s) or any part thereof until corrective action is taken.
b. Terminate the contract, in whole or in part.

c. Suspend/Debar the Successful Bidder from proposing/bidding and/or
participating in any future City contracts for a period of up to three (3) years.

d. Recover as liquidated damages, one percent of the total dollar amount
of the contract for each one percent (or fraction thereof) of the commitment
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shortfall. (NOTE: The “total dollar amount of the contract” shall include
approved change orders, amendments and for requirements contracts shall
be based on actual quantities ordered by the City. For Concessions, the “total
dollar amount of the contract” shall mean the Concession Fee paid to the
City.)

The remedies enumerated above are for the sole benefit of the City and City’s failure to
enforce any provision or the City’s indulgence of any non-compliance with any provision
hereunder, shall not operate as a waiver of any of the City’s rights in connection with any
contract resulting from this Bid nor shall it give rise to actions by any third parties
including identified M/W/DSBE subcontractors.
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SOLICITATION FOR PARTICIPATION AND COMMITMENT FORM (Bid)

Minority (MBE), Women (WBE), and Disabled {DSBE} Business Enterprises

COMMERCE DEPARTMENT
OFFICE OF ECONOMIC OPPORTUNITY {CED)

Bid Mumber Name of Bigder Date of Bid Opening
— izt beiow }P.“hl MBE/WBE/DSEEs that wera sciicited ragardiess of whether a commitment resuited therefrom. - Photocopy this form as necessary.
L MBE WBE i 1 DSBE WMori to be Performed Date Soiicited Lommitment Made Give Reason(s}
Company Name By Phone [By Mail [Yes (i Yas, give dats) RO if No Commitment
Address
Contact Person
Quote Received Amount Committed To
Telephone Number Fax # YES NO iDollar Amount
$
OEQ CERTIFICATION # - Percent of Total Bid
%
L__i MBE 1 WBE { | DSBE Work to be Performed Date Solicited _ Commitment Made Give Reason(s)
Company Name By Phone [By Mail [Yes (if Yes, give date) RO If No Commitment
Address
Contact Person
Quote Received Amount Committed To
Telephone Number Fax # YES NO |Dollar Amount
Is
OEO CERTIFICATION # Percent of Total Bid
%
L1 MBE L WBE | | DSBE Work to be Performed Date Solicited Commitment Made Give m»go:z
{Company Name By Phone o8 (If Yes, give date) RO If No Commitment
Address
Contact Person
Quote Recelved Amount Committed To
Telephone Number Fax# YES NO__ |Dollar Amount
Is
OEO CERTIFICATION # _vo_.oe._n of Total Bid
%
| - MBE L 1 WBE [T DSBE Work to be Performed Date Solicited Commitment Made Give Reason(s)
JCompany Name _m< Phone |By Mail |Yes (i Yes, gve date) NO if No Commitment
Address
Contact Paerson
Quote Recelved Amount Committed To
Telephone Number Fax # YES NO —.Uo__w_. Amount
$
OEO CERTIFICATION # —Wo..oo:u of Total Bid
%
{ TN 88,

T M/W/DSBES listed above must be certified by the OEQ prior to bid submission date.
2 Failure to give reason for no committment may result in rejection of your bid.
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PROCUREMENT DEPARTMENT
PHILADELPHIA, PA 19102 - 1685

SECTION 1:

1.1

1.2

GENERAL BID SUBMISSION

TITLE: Citect Software Support for PWD

CONTRACT TERM: Date of Award to one (1) year (“Initial Term), with an option to
renew for up to three (3) additional one (1) year periods, (“the Renewal Term™)
exercisable, at the City’s sole discretion, as of the expiration of the Initial
Term or then current Renewal term. The City may, at its sole discretion, renew
the contract for up to three (3) months at the beginning of each renewal
period(s) (the “Additional Performance Period”), if a decision has been made not
to renew the contract for an entire year.

1.2.1

1.2.2

The City shall exercise such sole option to renew the Contract Term
by issuing a letter (the “Renewal Notice”) notifying the Contractor
that the Contract is renewed for the Renewal Term or Additional
Performance Period (identified by commencement and termination dates)
that is specified in the Renewal Notice. The Contract shall be
deemed to be renewed for such Renewal Term or Additional Performance
Period, and Contractor shall be obligated to perform all terms and
conditions of the Contract throughout such Renewal Term or Additional
Performance Period, as of the effective date indicated on the City’s
Renewal Notice, whether or not Contractor has agreed, verbally or in
writing, to such renewal of the Contract term.

IT an individual Performance Bond and/or Payment Bond is required
under this Invitation and Bid, such bond(s) shall be and remain in
full force and effect throughout the Initial Term, all Renewal Terms,
any Additional Performance Period, and the period of any unexpired
warranty provided or required under the Contract, without notice of
Contract renewal by the City to the surety or the consent of the
surety thereto. It is the sole responsibility of the Contractor to
ensure that such bond(s) remain in full force and effect as provided
in this Section 1.2.2, and failure to do so shall be an event of
default pursuant to Paragraph 15, Default, of the attached Data
Processing Agreement.

IT participation in the City’s Master Performance Security Program
is required under this Invitation and Bid, Contractor shall pay the
required annual fee for such participation for each Renewal Term
upon the issuance of the Renewal Notice.

1.3 CONTRACT TYPE: REQUIREMENTS
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1.4

1.5

1.6

1.3.1

1.3.2

The following items are required in the operation of various City
agencies as ordered. Exact quantities cannot now be determined but
estimates thereof are listed herein. Quantities listed may be
increased or decreased to meet the requirements of the City during
the period of this contract. A minimum is not guaranteed.

Purchase orders issued as a result of this bid will be for
materials or services to be delivered generally on an as-needed
basis. Successful bidders are cautioned not to deliver any
materials or services without first being advised to do so by the
ordering agency.

It is the intent of the Procurement Department to make an award for
the period as stated above subject to the appropriation of funds in
succeeding fiscal year/years by City Council. The City’s fiscal year
is from July 15t to June 30 inclusive.

Commodities or services on the bid to be ordered after the end of the
fiscal year are subject to the issuance of purchase orders for the
following fiscal years. The City is not liable for the award
involving following fiscal years” funds until such orders are issued.

The successful bidder(s) obligation to deliver on such purchase
orders shall not take effect until the orders are issued. To
simplify the contract procedure, however, the successful vendor will
be required to furnish a Performance Bond or Performance Security Fee
to cover units awarded to him.

METHODOLOGY OF ACQUISITION: Purchase only.

STATEMENT OF DIRECTION:

1.5.1

It is the intent of the City of Philadelphia to make an award for
Citect Software Support for the Philadelphia Water Department as
specified herein during the contract period.

BID SECURITY

1.6.1

Bid security shall be based upon cumulative bid amount per Section
5.

All bids submitted with a total greater than $30,000.00 must be
accompanied by the proper Bid Security.

Bidders already enrolled in the City"s Master Bid Security Program
(July 1, 2010 to June 30, 2012) are not required to provide Bid
Security if their bid total is $500,000.00 or less (per paragraph
25(e) of the attached “Data Processing Agreement’).

The Master Bid Security Program allows bidders to qualify for bid
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1.7

1.8

1.6.2

security for individual bids submitted during the covered bidding
period provided the individual bid total is $500,000.00 or less.

Bids Opening July 1, 2011 through June 30, 2012

Bidders may qualify for the Master Bid Security Program described
above for (July 1, 2011 — June 30, 2012) by submitting a check in the
amount of $120.00 made payable to the City of Philadelphia. The check
should be submitted, under separate cover, to the Bid Unit Supervisor
at least one day prior to the first bid that the bidder wants covered
under the program and is non-refundable. Or if, and only if, the
bidder chooses to submit the check for the Master Bid Security
Program with their bid, the check MUST be in the form of a Certified,
Treasurer’s or Cashier’s Check, Bank or United States Postal Money
Order and is non-refundable.

IT the bidder is not enrolled and does not intend to enroll; or if
the total value of the bid submitted exceeds $500,000.00, the Master
Bid Security Program is not applicable. Bidders instead MUST submit
with their bid a refundable Certified, Treasurer’s or Cashier’s
Check, Bank Money Order or United States Postal Money Order in the
amount as specified in Paragraph 25(e) entitled “Bid Security”, of
the attached “Data Processing Agreement”.

BID INFORMATION:

1.7.1

1.7.2

All information concerning this bid will be contained in this
bid document as issued or amended.

Information provided verbally by any City official shall not be
binding or relevant.

BID SUBMISSION:

1.8.1

1.8.2

1.8.3

1.8.4

Bid information must be submitted to the City of Philadelphia
no later than the time and date for the bid opening.

Advertised sealed bids will be received and read publicly at 10:30
AM in Room #170A, 1°* Floor, Municipal Services Building, 1401 JFK
Boulevard.

Bid should be complete and include ALL information required as
described in the various paragraphs of the bid specifications.

All pricing must be completed on the forms provided; be
complete; and be in ink or typed.
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1.8.5

1.8.6

The bid must be complete as to required bid sighatures and corporate
seal, and fully accept the terms and conditions contained in the bid.

In accordance with the City of Philadelphia®s Regulations Relating to
Local Bidding Preferences for Procurement Contracts, this bid may be
subject to a 5% local bid preference. In order to determine
eligibility to receive the 5% preference, if applicable, bidder or
subcontractor must be certified at the time of the bid opening and
must submit with the bid, the Local Business Entity Certification
number as 1issued by the Procurement Department Tfor the prime
contractor or the applicable subcontractor. |If the prime relies upon
its subcontractor’s LBE status in order to be eligible for the
preference, the name and certification number of the subcontractor
must be submitted with the bid. Failure to submit the prime’s LBE
certification number or the subcontractor’s name and LBE
certification number with the bid will deem bidder ineligible for the
5% preference.

Further, by submission of this bid, bidder makes the following
certification in connection with the grant of any local bidding
preference:

“1 certify, that if awarded this contract on the basis of application
of the LBE preference, my company or my subcontractor, throughout the
entirety of this contract, will perform the majority of the work
under this contract within the geographic limits of the City of
Philadelphia, and 1 will, or cause my subcontractor to, maintain
within the City a majority of the inventory or equipment that will be
used on this contract or the amount of iInventory that is customary
for this industry.”

Prime or subcontractor’s LBE Certification Number

IT applicable:
Subcontractor’s Name

NOTE: If you wish to apply for Local Business Entity (LBE)
certification, go to www.phila.gov/bids. Please allow sufficient
time prior to bidding for processing of the LBE application.
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1.8.7

1.8.8

All bids submitted where the bid total is greater than $30,000 must
be accompanied by the proper Bid Processing Fee. The fee shall be in
the form of a separate check or money order in accordance with
Paragraph 25(k) of the attached “Data Processing Agreement”.

When M-BE, W-BE or DS-BE ranges are required on Invitation and Bid,
bidders are reminded that the submission of a blank “Commerce
Department OFfice of Economic Opportunity (OEO)” Solicitation and
Commitment Form” will be deemed non-responsive and ineligible for an
award. Bidders are reminded to read carefully and entirely the

“Bidder’s Guidelines relating to Executive Order 02-05.



INVITATION CITY OF PHILADELPHIA BID NUVBER PAGE  OF

AND BID
Continuation

S2XL8160 7 18
FIRM NAME (Must be filled in)

PROCUREMENT DEPARTMENT
PHILADELPHIA, PA 19102 - 1685

1.8.9

1.8.10

CONTACT PERSON:

PRE-AWARD:

Indicate below to whom in your firm questions concerning this
Invitation and Bid should be directed:

Name:

Address:

City/State/ZC:

Telephone No. ( )] Ext.:

Fax No.( )]

E-mail address

Vendor’s WEB address

POST-AWARD:
Indicate below to whom in your firm questions concerning the Contract
resulting from this Invitation and Bid should be directed:

Name:

Address:

City/State/ZC:

Telephone No.( )] Ext.:

Fax No.( )]

E-mail address

Vendor’s WEB address

SOLE PRODUCT
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1.8.11

Award shall be made on the items specified. Alternate offered for
other than the i1tems specified will not be considered. For this bid
only, Paragraph 25(b) of the attached ‘“Data Processing Agreement”
does not apply.

BID QUESTIONS OR PROBLEMS

In preparing the bid response, should any bidder need clarification
on the bid requirements, identify a discrepancy in the
specifications, determine that a specified product has been
discontinued or an alternate procedure is advised, etc.; then the
bidder is STRONGLY encouraged to bring these issues to the attention
of the Procurement Department prior to the bid opening by calling
(215) 686-4720 or 4721, or by addressing a letter or fax (fax # 215-
686-4727) to the Buyer. Questions, whether written, phoned or faxed
should be received no later than seven (7) calendar days prior to the
scheduled opening date of the bid. The City reserves the right to
only respond to those questions submitted prior to the stated
deadline. |If it is in the City’s best interest to do so, the bid MAY
be amended to reflect the proposed changes/modifications. Exceptions
taken DO NOT obligate the City to change the specifications.

The City of Philadelphia, Procurement Department will notify all
bidders in writing, by addendum duly issued, of any
interpretations/changes made to specifications or instructions. The
City will not accept responsibility for oral instructions,
suggestions or changes by any City agency.

1.9 BIDDER QUALIFICATION:

1.9.1

All bidders must be a bona fide manufacturer of, or dealer in, the
article or service specified within the bid. To demonstrate this,
bidders should submit the following reference information with their
bid. References provided should be pertinent to the commodity or
service requested in this Invitation and Bid and demonstrate the
bidders ability to perform on a contract of this size and scope.

Please note that reference information iIn each section must be
completed. Failure to submit this information may result in the
bidder’s disqualification.
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SECTION 1:
Customer Reference other than an employee or department of the City of
Philadelphia, (excluding suppliers or financial institutions).
Firm Name:
Contact Name:
Phone No.:
Type Work:
Years dealing
w/your Firm:

SECTION 2:

Previous purchase order(s)/contract(s) with the City of Philadelphia; (State

“None” 1f applicable).

Dept. Name:

Contact Name:

Phone No.:

PO#/Contract#:

Items:

1.9.2 Bidders who participate in this Invitation and Bid must be authorized

service providers for the requested Service and able to verity this

status with official documentation from the manufacturer.

SECTION 2: SPECIFICATIONS
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Successftul vendor(s) shall be required to supply the City of Philadelphia’s
Water Department with Citect Software Support for PWD as specified in Sections 2
and 5 of this Invitation and Bid.

Data Processing Agreement:

2.2.1 The attached Data Processing Agreement is made part of this
Invitation and Quotation as it applies to the following Paragraphs;

2.2.1.1 Paragraph 1. (Scope, Effective Date, and Term of
Contract),

2.2.1.2 Paragraph 2. (Definitions),

2.2.1.3 Paragraph 3. (Contractor Commitments, Warranties and
Representations),

2.2.1.4 Paragraph 4. (Invoices; Lease Terms),

2.2.1.5 Paragraph 5. (Delivery/Installation Dates),

2.2.1.6 Paragraph 6. (Liquidated Damages for Delay),

2.2.1.7 Paragraph 7. (Standard of Performance and Acceptance),

2.2.1.8 Paragraph 8. (Warranty),

2.2.1.9 Paragraph 9. (Site Preparation),

2.2.1.10 Paragraph 10. (Transportation and Installation),

2.2.1.11 Paragraph 11. (Risk of Loss or Damage),

2.2.1.12 Paragraph 12. (Maintenance Responsibilities),

2.2.1.13 Paragraph 13. (Liability and Indemnifications),

2.2.1.14 Paragraph 14. (Patent, Copyright and Other Proprietary
Rights Indemnity),

2.2.1.15 Paragraph 15. (Default),

2.2.1.16 Paragraph 16. (Limitation of Liability),

2.2.1.17 Paragraph 17. (Non-Assignment),

2.2.1.18 Paragraph 18. (Contractor Certification),

2.2.1.19 Paragraph 19. (Software and Other Information/Training),

2.2.1.20 Paragraph 21. (Insurance),

2.2.1.21 Paragraph 22. (Performance Security),

2.2.1.22 Paragraph 23. (Century Date Standard),

2.2.1.23 Paragraph 24. (Year 2000 Compliance of Contractor),

2.2.1.24 Paragraph 25. (General Terms and Conditions of Bidding),

2.2.1.25 Paragraph 26. (Miscellaneous Provisions) and

2.2.1.26 Paragraph 27. (Entire Agreement).

2.2.2 In the event of any discrepancies between the attached Data

Processing Agreement and this Invitation and bid, the Invitation and
Bid document shall prevail.

In Section 5 “Pricing”, Bidder(s) shall submit prices for items listed

below. Prices shall be firm for the Initial Term of the Contract. If subsequent
Renewal Terms are exercised by the City, the vendor may increase prices as per
paragraph 4.2.9 “Price Increase or Decrease”.

2.3.1 21610-053-000
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2.3.2

2.3.3

SECTION 3:

3.1 EVALUATION
3.1.1
3.1.2
3.1.3

The Annual Citect Gold Plus Support shall include the following:

Unlimited Telephone Support-normal business hours (where site is
located)

Additional Support-fax, e-mail, web-portal

Online Support MYCITECT support and Self Access Portal

Product Upgrades, Driver Upgrades, Service Pack

Emergency Support-Fixes and Patches

Customer Service Request (CSR) Escalation;

Priority Telephone Support-24/7 (365 days per year)

Priority Response Commitment-15 minutes

Priority Customer Service Request (CSR) Escalation-15 minutes;
Pre-Service Onsite Audit

Specialized Customer Support Engineer (YR)

21610-053-002
Option Onsite Service; Tive (5) days support (DA)

21610-053-003
Option Onsite Service; one (1) day support shall include the
following:

(1) 10 Hour Day of On-Site Citect Software Support:
-10 hours engineering services

-5 hours travel time
-expenses (flight/car/lodging/meals) (DA)

BID EVALUATION AND AWARD

Bid will be evaluated by the Procurement Department.

Bids will be evaluated for responsiveness to the bid specifications
and for responsibility of the bidders.

Bids which are determined to be non-responsive for reasons of:
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3.2

3.1.4

AWARD

3.2.1

3.2.2

3.2.3

3.2.4

(i) improper bid security

(n improper bid execution

(iin) incompleteness

(iv) offering counter terms and conditions

) improper or incomplete execution of OEO documents (if

applicable)

may be disqualified by the City without notice to the bidder. The
decision of the City is final.

Bidders whose bids are determined to be non-responsible for reasons
of bidder qualification shall be notified by the City of the reasons
for the determination and may contest the finding of non-
responsibility through the prescribed procedures described in
paragraph 25(h) of the attached *“Data Processing Agreement”.

This Invitation and Bid shall be awarded as a whole to the lowest
responsive and responsible bidder. Bidder must bid all items to be
eligible for award.

IT the 5 % local bid preference is applicable, the total bid price or
total section price of the certified Local Business Entity (LBE) will
be multiplied by .95 and rounded to the second decimal place. The
adjusted bid price of the LBE will then be used in determining the
lowest responsive and responsible bidder.

Unless the Procurement Commissioner determines not to grant a
preference for the reasons stated iIn subsection b., of the LBE
Regulation, an LBE, whose bid is otherwise responsive and responsible
and who has submitted the information required above, shall be
granted a five percent bid preference on competitive bid(s) awards
that are over $30,000.00 and awarded as a whole or by section.

Performance Security

If the total award amount is $500,000 or less, bidders attention is
directed to paragraph 22 of the attached '"'Data Processing Agreement",
for the required Performance Security.

Please note however, that all awards as a result of this bid will
have a minimum contract amount of $30,001.00. All awards at the
$30,001.00 amount will be subject to a $50.00 Master Performance
Security Fee.

City of Philadelphia-Business Corporate and Slavery Era Insurance
Disclosure
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3.2.5

In accordance with Section 17-104 of The Philadelphia Code, the
Bidder, after execution of this Contract, will complete an affidavit
certifying and representing that the Bidder (including any parent
company, subsidiary, exclusive distributor or company affiliated with
Bidder) has searched any and all records of the Bidder or any
predecessor business entity regarding records of investments or
profits from slavery or slaveholder insurance policies during the
slavery era. The names of any slaves or slaveholders described in
those records must be disclosed in the affidavit.

The Bidder expressly understands and agrees that any false
certification or representation in connection with this Paragraph
and/or any fTailure to comply with the provisions of this Paragraph
shall constitute a substantial breach of this Contract entitling the
City to all rights and remedies provided in this Contract or
otherwise available in law (including, but not limited to, Section
17-104 of the Philadelphia Code) or equity and the contract will be
deemed voidable. In addition, it is understood that false
certification or representation Is subject to prosecution under Title
18 Pa.C.S.A. Section 4904.

Insurance

Insurance is a requirement for this bid in accordance with Paragraph
21 of the attached ‘““Data Processing Agreement”. No contract will be
executed nor purchase order issued unless and until all required
insurance certificates, in the required amount, are received. All
insurance MUST meet the following requirements:

e Insured must be iIn the same name and address as the Bidder

e The insurance carrier must be rated “A” or better by AM Best

e The certificate holder must be the City of Philadelphia, and
specifically named as an additional insured on the certificate in
the “Description of Operations section.”

e Certificate must be signed by an authorized representative of the
insurance company/carrier

All certificates are to be sent to the Office of Risk Management,
One Parkway, 1515 Arch Street, 14™ Floor, Philadelphia, PA 19102,
Attn. Debbie Lawton or FAX to (215) 683-1705.

SECTION 4: CONTRACT MANAGEMENT

4.1 CITY OF PHI

LADELPHIA RESPONSIBILITY
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4.1.1

4.1.2

4.1.3

4.1.4

Order Against Contracts

Subsequent to contract conformance of a Requirements bid, purchase

orders will be issued at such time that the product and/or service is
needed. Such purchase orders will show if delivery is to be made upon
receipt of order, or only after notification by the using department.

Invoices shall be submitted after delivery and acceptance of the
Product or service by the City. The City attempts to process invoices
in a timely manner. Delays can occur because of incomplete or
inaccurate invoicing information. Please make sure that invoices
contain the information as specified In Section 4.2.9., this is
necessary to process payments to the Contractor as quickly as
possible. Invoices which are not in accordance with the instructions
in section 4.2.9 will be rejected for correction.

The using agencies and departments are responsible for monitoring the
services and/or products delivered as described in the contract. |IF
any problems arise, a letter should be sent to the vendor requesting
resolution by a specified date. A copy should be sent to the buyer.
IT vendor does not resolve the breach of contract by the requested
date the matter should be turned over to the buyer.

ADD-ONS:

The City reserves the right to add, delete and/or acquire
products/services that the vendor can supply that are similar to, but
not specifically called for in this bid. The procedure for such
acquisitions shall be as follows:

Procurement or the using department will obtain from the Vendor a
letter (on his/her letterhead) verifying the items to be added. The
letter shall include the complete description of the item, the
location (if applicable), the bid number bid schedule number, the
price to the City and the applicable contract period; and upon
receipt and approval by the Procurement Department shall
automatically become part of the contract. The City, however,
reserves the right to accept or reject the letter and to acquire the
supplies or materials In the open market.

4.2 VENDOR RESPONSIBILITY

4.2.1

Contractor may deliver only services as authorized in the contract
and only after receipt of a purchase order or other authorized
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4.2.2

4.2.3

4.2.4

4.2.5

4.2.6

4.2.7

document from the Procurement Department. All orders must be in
writing. Contractor shall not accept verbal delivery requests until
after receipt of purchase order or other authorizing document from
Procurement.

Contractor may deliver only services at the prices quoted in the
contract and that are reflected on a purchase order or a change to a
purchase order (a change to a purchase order is issued whenever the
items, unit price, total amount, or terms and conditions change from
the original purchase order).

Contractors may deliver up to the dollar limit of the purchase order
and for the period shown on the purchase order. Contractors are
requested to carefully monitor obligations against purchase orders
and inform the departments of anticipated funding shortfalls.

DELIVERY:

Unless otherwise specified in Section 2, noted by bidder in Section
5, and/or approved by the Using Agency, delivery of product and/or
service will be made within 30 days from date requested by Using
Agency. VENDOR NOTE: In Section 5, specify delivery if other than
30 days.

4.2.4.1 Liquidated Damages

Liquidated Damages in the amount of 5% of the unit price
may be applied to each item which exceeds the delivery
schedule/requirement.

In the event that the contractor receives an order for services not
specifically priced and incorporated into the contract, they must:

(i) Dbring this to the immediate attention of the Procurement
Dept., and
(i1) notify the ordering agency iIn writing and refuse to deliver.

Should products, services, or equipment be delivered that are not
specifically incorporated and priced into the contract, and/or be
delivered without purchase order, the City shall have no obligation
for payment.

For performance of services, contractor shall honor and be paid
for orders placed until the close of business of the date of
purchase order expiration. Performance of services may occur
following purchase order expiration, so long as the order was
placed prior to the purchase order expiration date.
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4.2.8 Approval of Work

All completed work shall be approved by the ordering department
prior to approval for payment. Work must be completed in a first
class workmanlike manner to the absolute satisfaction of the City.
The cost of any faulty or inadequate workmanship or parts will not
be paid for by the department and must be assumed by the
Contractor.

4.2.9 Invoices/Receipts

4.2.9.1 Successful bidder(s) agrees not to invoice more than
once per month per purchase order.

4.2.9.2 Invoices should be sent in triplicate to each ordering
department: One (1) original and two (2) copies of
fully itemized invoices. Failure to submit invoices in
the form noted below will cause a delay In payment.

(a) After the delivery or services have been completed the
Contractor must submit three (3) copies of the invoice for
payment to the receiving department listed on the purchase
order.

(b) The invoice must correctly reference the purchase order number,
the vendor name, address and Federal Employer ldentification
number .

(c) Checks will only be made payable to the company name as shown on
the purchase order; the invoice must reflect this same company
name as the “pay to”.

(d) The invoice must show the quantity and type of item or service
and the price.

(e) The unit of purchase on the invoice must agree with the unit
cited on the purchase order. Reference to the specific line
item is helpful.

4.2.10 Payments to OEO Subcontractors

The below paragraph applies to all Invitation and Bids (1 & B)
containing OEO Participation Requirements:
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4.3 PRICE

The successful bidder shall, within five (5) business days after
receipt of a payment from the City for work performed under the
contract, deliver to its M/W/DSBE subcontractors the proportionate
share of such payment for work performed (including the supply of
materials) by its M/W/DSBE subcontractors.

In connection with payment of its M/W/DSBE subcontractors, the
successful bidder agrees to provide proof of said payments upon any
request by the City.

Failure to comply with the City’s payment reporting process may be
considered an Event of Default.

INCREASE OR DECREASE:

4.3.1

Contractor shall provide Citect Software Support at the prices set
forth in Section 5 for period of twelve (12) months; thereafter,
service may be renewed under the terms and conditions of this
agreement at the sole option of the City on an annual basis for
additional one (1) year period(s). Contractor may increase prices
for the three (3) renewal period(s) provided that; notice of price
increases must be received, In writing, by the City at least 60 days
prior to the expiration of each contract period and price increase
letter shall be sent to the Buyer, Room 120 Municipal Services
Building, 1401 JFK Blvd., Phila., PA 19102, referencing the Bid #,
Contract #, period and showing item(s), descriptions and applicable
pricing.

In no event shall the increased prices exceed contractor’s published
charges for non-educational state and local governments on the
effective date of the adjustment, under similar terms and conditions.

Failure to notify the City within this sixty (60) day time frame
shall result in the following:

the effective date of the price increase shall be sixty (60) days
from the receipt of the price increase letter by the City;

or

if the letter is not received before the last day of the contract
period, the prices for the renewal period shall be the same as the
prices for the previous contract period.

NOTE: Price decreases may be forwarded to the Procurement Department
buyer, in writing at any time during the contract period, to include
any renewal period(s).

Failure to notify the City within the time frame specified iIn
4.3.1 will result in a commensurate delay in implementing the
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price change.

4.4 VENDOR ACCEPTANCES — IN SUBMITTING AN EXECUTED BID, THE BIDDER AGREES TO THE
CONTRACT MANAGEMENT PROCEDURES IN THIS SECTION.

SECTION 5: PRICING
NOTE: PRICES QUOTED MAY NOT EXCEED THREE (3) DECIMAL PLACES.

Unit prices quoted below (Section 5: Pricing), will prevail in case of any
discrepancy(ies) between Unit Price and “Amount” and will be the determining factor in
establishing applicable contract amount(s)/award. Vendors must be authori8zed service
providers and able to verity this status with official documentation from the
manufacturer.

Qty Unit of Unit Total
Measure Price Amount

5.1 21610-053-000 1 YR $ $

The Annual Citect

Gold Support

(Per Para. 2.3.1)
5.2 21610-053-002 5 DA $ $

Option Onsite Service
5.3 21610-053-003 1 DA $ $

Option Onsite Service

GRAND TOTAL $
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CITY OF PHILADELPHIA
PROCUREMENT DEPARTMENT
DATA PROCESSING AGREEMENT

SCOPE, EFFECTIVE DATE, AND TERM OF CONTRACT

The undersigned, hereinafter called "Contractor” or “Bidder,” by signing the Invitation and
Bid as provided in pages 1-51 of this Data Processing Agreement (“DPA”), agrees to
furnish to the City of Philadelphia (the "City") the data processing and other equipment
and products, the computer software, and/or the services that are described in the product
and/or service specifications and requirements set forth in the Invitation and Bid, in
accordance with such specifications and requirements, the Price Schedule, and the terms
and conditions set forth in this DPA and elsewhere in the Invitation and Bid. Unless
otherwise stated in an addendum issued by the Procurement Department, the Contract shall
be effective as of the date set forth in Section I, General Bid Submission, of the Invitation
and Bid (provided that all other conditions of a contract binding on the City, as set forth in
Paragraph 25.i. below, are fully satisfied), and the initial term and renewal terms, if any, of
the Contract shall be as set forth in such Section 1.

DEFINITIONS - The following terms shall have the meanings specified for them, wherever they
occur in this Data Processing Agreement (and, as applicable, elsewhere in the Invitation and Bid),
whether or not they are capitalized. Such meanings shall be applicable to both the singular and
plural of the term defined; whenever the context requires, words used in the singular shall be
construed to mean or include the plural and vice versa; and pronouns of any gender shall be
deemed to include and designate the masculine, feminine and neuter gender. The definitions and
explanations set forth in this Paragraph 2 are an integral part of the terms and conditions of the
Contract.

a. BID, BIDDER; CONTRACTOR - This Invitation And Bid, properly executed by the bidder
and submitted to the Procurement Department in accordance with its requirements, constitutes
the Bid. The Bidder is the entity submitting and signing, by its authorized signatory, the
Invitation And Bid. The successful bidder, whose bid is signed by the Procurement
Commissioner and becomes the Contract, is also referred to as the "Contractor."

b. CONTRACT - The Invitation And Bid, properly executed by the successful bidder as required
below, shall become the Contract upon, but only upon, execution by the Procurement
Commissioner and the satisfaction of all set forth in Paragraph 25.i. The Contract shall
consist of all of the documents constituting the Invitation And Bid (as set forth in Paragraph
2.1), as executed by the bidder and the Procurement Commissioner, together with all Purchase
Orders issued by the Procurement Department pursuant to the Contract; the term "Contract"
shall refer collectively to such documents.

Cc. DATA PROCESSING AGREEMENT or DPA - The term "Data Processing Agreement" or
"DPA" shall refer to that part of the Contract consisting of this document (Paragraphs 1-27
and pages 1-51 hereof), together with all exhibits and attachments hereto.

d. DAY- Calendar day, unless business day is specified

e. EQUIPMENT - An all-inclusive term which, depending upon the procurement, refers either to
individual machines (including related components/devices) or to a complete data processing
system or subsystem.
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f. OPERATING SYSTEM SOFTWARE - All programs ordered with and innately necessary for
the operation of the equipment ordered hereunder, as well as other programming generally
made available by the equipment manufacturer without separate charge.

g. APPLICATION SOFTWARE - Any program that may be ordered under this contract that
performs a specific functional application as required by the City.

h. UNMODIFIED APPLICATION SOFTWARE - Any application software ordered under this
contract that can be installed or delivered without program code changes.

i. MODIFIED APPLICATION SOFTWARE - Any application software ordered under this
contract that requires program code changes to meet City requirements prior to delivery or
installation.

J.  EQUIPMENT FAILURE - A malfunction in the equipment or software furnished hereunder.

K. INSTALLATION DATE - The date(s) set forth in the bid specifications by which Contractor
must have delivered and installed and have ready for use by the City, the equipment, operating
system software and/or application software identified in the bid specifications for "Delivery
and Installation.”

I. INVITATION AND BID - "Invitation and Bid" refers, collectively, to the documents by
which bids are solicited for this procurement, including all of the following: (i) the form titled
"Invitation And Bid” and bearing the "Bid No." for this procurement; (ii) this Data Processing
Agreement (“DPA”); (iii) all attachments, exhibits, and appendices to such form and to this
DPA; and (iv) all addenda to the Invitation and Bid issued by the Procurement Department.
The terms "bid specifications," "bidding specifications," "bid requirements", and "bidding
requirements” shall mean the Invitation And Bid wherever they are used in this DPA and
elsewhere in the documents comprising the Invitation And Bid.

m. DELIVERY DATE - The date set forth in the Purchase Order and/or bid specifications by
which Contractor must have delivered to the City's site the equipment, operating system
software, and/or application software identified in the bid specifications for "Delivery."

n. MACHINE - An individual unit identified by type and model including model
upgrades and features such as a processor, an additional memory unit, a tape unit, a
card reader, a terminal, a controller, etc., unless the context requires individual
reference to model upgrades and features.

0. MECHANICAL REPLACEMENT - The replacement of one machine for another occasioned
by the mechanical condition of the machine being replaced.

p. PREVENTIVE MAINTENANCE - That maintenance performed by Contractor which is
designed to keep the equipment and software in proper operating condition, and which is
performed on a scheduled or unscheduled basis.

g. PRICE SCHEDULE - "Price Schedule" refers to Section 5 of the Invitation and Bid, titled
"Pricing," where the Bidder is required to provide pricing is under the Invitation and Bid.
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PRINCIPAL PERIOD OF MAINTENANCE (PPM) - Unless otherwise called for in the bid
specifications, the PPM shall consist of ten (10) consecutive hours between the hours of 8 a.m.
and 6 p.m. (local time), Monday through Friday (exclusive of national holidays observed by
Contractor).

PRODUCT(S) - Equipment, operating system software, application software, and other
products required under the Contract.

PURCHASE ORDER - The purchasing document, bearing the title "Purchase Order" and the
number of the Contract, as signed by an authorized representative of the Procurement
Department, that authorizes the Contractor to furnish and the City to pay for equipment,

software, and/or services required under the Contract.

u. REMEDIAL MAINTENANCE - The maintenance performed by Contractor which results
from equipment or software failure and which is performed as required, and therefore on an
unscheduled basis.

V. SUBCONTRACTOR - any subcontractor or suppler to Contractor, at any tier.

CONTRACTOR COMMITMENTS, WARRANTIES AND REPRESENTATIONS

a.

DPA Rev. 12.03

Any written commitment by Contractor within the scope of the Contract shall be binding upon
Contractor whether or not incorporated into a Purchase Order. Failure of Contractor to fulfill
any such commitment shall render Contractor liable for liquidated or other damages due under
the terms of this DPA; except that if the Invitation and Bid provides different terms relating to
liquidated damages, then such different terms shall govern with respect to liquidated damages
only .

For the purposes of this DPA a commitment by Contractor includes:
@ prices and options committed to remain in force over specified period(s) of time;

2 any warranty or representation made by Contractor in a bid as to equipment
performance or operating system software performance, application software
performance, total systems performance, any other physical, design or functional
characteristics of a machine, operating system software, application software,
installation date or delivery date;

3 any warranty or representation made by Contractor concerning the characteristics or
items described in 3 b. (2) above made in any literature, descriptions, drawings or
specifications accompanying or referred to in a bid;

4) any modification of or affirmation or representation as to the characteristics of items
described in 3b (2) above which is made by Contractor in writing during the course of
discussions whether or not incorporated into a formal amendment to the bid in
guestion; and

5) any representation by Contractor in a bid supporting documents or other writing
issued during the course of the bid or proposal review as to training to be provided,
services to be performed, prices and options committed to remain in force over a
fixed period of time, or any other similar matter regardless of the fact that the
duration of such commitment may exceed the term of this DPA.
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4. INVOICES; LEASE AND LEASE/PURCHASE TERMS

a.

DPA Rev. 12.03

Invoices - Invoice requirements shall be as set forth in Section 4, Contract Management, of
the Invitation and Bid.

Lease; Lease/Purchase

@)

)

3)

Contractor shall render invoices (3 copies) to the City for monthly lease or
lease/purchase payments in the month for which the charges accrue. No lease or
lease/purchase charges shall accrue until after acceptance of the equipment and/or
software pursuant to acceptance of the equipment and/or software pursuant to
Paragraph 7 of this DPA. City will evidence its acceptance of equipment and/or
software by written notice to Contractor. Invoices shall as a minimum provide:

(@) type and description of equipment or product;

(b) serial or other identification number;

(c) prompt payment discount, if applicable;

(d) City Purchase Order and contract numbers.

Essential Use - It is the City's intent to make all lease or lease/purchase payments in

connection with the equipment and/or software if funds are legally appropriated

therefore, and in that regard City represents that the use of the equipment and/or
software is essential to its proper, efficient and economic operation. City also
represents that:

@) it has every intent to do or cause to be done all things necessary to
preserve this DPA and all related documents (if any) in full force and
effect; and

(b) it has sufficient appropriations or other funds
available to pay all amounts due during the current
fiscal period.

Authority and Authorization - City represents, covenants and warrants that:

@) City is fully constituted political subdivision of the Commonwealth of
Pennsylvania;

(b) the execution, delivery and performance by City of this DPA has been duly
authorized by all necessary action on the part of the City;

(© this DPA constitutes a legal, valid and binding DPA of City enforceable in
accordance with its terms

(d) no further approval, consent or withholding of objections is required from any
governmental authority with respect to this DPA,;
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(4)

()

(6)

(e) the entering into and performance of this DPA is not contrary to and does not
violate any judgement, order, law, or regulation or constitute a default by
City under any other DPA or instrument;

()] with respect to this DPA, City has complied with all procurement and other
legal requirements.

Termination Due to Non-Appropriation

@ In the event sufficient funds are not appropriated any future fiscal period of
City for lease or lease/purchase payments due under the Contract, the City
shall promptly notify contractor of such occurrence and this shall, in
accordance with the provisions of Subparagraph 4.f. below, terminate as of
the last day of the period for which a Purchase Order was issued by the
Procurement Department, without penalty or expense to the City of any kind
whatsoever.

(b) In the event of such termination, City shall peaceably surrender possession of
the equipment and/or software to Contractor (or its designee) on the date of
such termination, in the same condition as when delivered, subject to
reasonable wear and tear. Notwithstanding the foregoing, it is City's intent
that:

(1) it will not cancel this DPA under the provisions of this Subparagraph or
Subparagraph 4.f. below if any funds are appropriated to the City
department or agency for whom the equipment was acquired (hereinafter
referred to as the "Ordering Department™) for the acquisition, retention
or operation of the equipment or other equipment or services performing
functions similar to such equipment for the fiscal period in which such
termination occurs; and

(2) that the Ordering Department will not give priority in the application of
funds to any other functionally similar equipment or services.

Neither this Subparagraph nor Subparagraph 4.f. below will be construed so
asto permit City to terminate the terms and conditions of this Subparagraph 4
for convenience or in order to acquire any other equipment or services for the
Ordering Department to perform in essentially the same application for which
the equipment is intended.

Security Interest - City grants to Contractor, a purchase money security interest until
City's payment of the last monthly lease or lease/purchase payment. City agrees to
execute and deliver, so that Contractor may file or record, any documents reasonably
requested by Contractor for the purpose of protecting and/or perfecting said security
interest. In the event this DPA terminates as a result of hon- appropriation of funds as
specified in Subparagraph 4.f. below, the equipment and software (including title to
the equipment) will pass from City to Contractor.

Purchase Option - Upon written notice from the City to Contractor (which notice may,
in City's sole discretion, be in the form of a Purchase Order issued to Contractor), and
provided there is no Event of Default (as defined below in Subparagraph 4.b.(8) or
any event which, with notice, could become an Event of Default, then existing,
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City will have the right to fully satisfy its obligations under the lease or lease/purchase
payment schedule with respect to any or all items of equipment and/or software by
paying Contractor a concluding payment equal to the unpaid time balance calculated
to delete any interest then unearned. Upon satisfaction by City of such payment
obligations, Contractor will transfer any and all of its rights, title and interest in such
equipment to City free and clear of any liens created by Contractor.

@) Contractor's Right of Assignment

(a)

(b)

(©)

Upon approval by the City, pursuant to Paragraph 17 of this DPA, Contractor
shall have the right to assign the following rights and interests to its assignee
(herein after referred to as "Approved Assignee").

@ all of City's lease or lease/purchase payments due and to become due
under the Contract;

2 all of Contractor's right, title and interest in and to the equipment and
other property described in the Contract; and

3 all of Contractor's rights and remedies under the Contract, including
the right to take all legal, equitable and other action necessary to
enforce City's obligation.

It is expressly understood and agreed that the Approved Assignee shall not
assume, nor will it be liable for the performance of any of the obligations or
liabilities of Contractor under the Contract; they all remain the responsibility
of Contractor. However, it is also understood and agreed that the Approved
Assignee shall not by virtue of any such agreement acquire any greater or
better rights than Contractor has or would have had to payment under the
Contract and that the Approved Assignee shall only be entitled to payments
which are actually due or become due under the Terms and Conditions of the
Contract.

After approval by the City of proposed assignment, Contractor shall specify in
writing the location to which the lease or lease purchase payments due and to
become due under the Contract shall be forwarded; all lease or lease purchase
payments shall continue to be made payable in the name of Contractor
notwithstanding such approved assignment. City shall keep a complete and
accurate record of all such assignments in a manner that complies with the
Internal Revenue Code, Paragraph 103 (i), and the regulations promulgated
hereunder.

(8)  Default by City

(@)
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The term "Event of Default", as used herein, means the occurrence of any one
or more of the following events:

@ City fails to make any lease or lease/purchase payment as it becomes
due in accordance with the terms of the Contract and/or Purchase
Order, and such failure continues, after written notice thereof by
Contractor, for a period longer than the City's standard payment cycle



(b)

(2)

(i.e. normally within 45-60 calendar days following receipt of proper
invoices);

City fails to perform or observe any other covenant, condition, or
agreement to be performed or observed by it in connection with any
lease or lease/purchase arrangements entered into hereunder and such
failure continues for thirty (30) days after written notice thereof by
Contractor.

Upon the occurrence of any Event of Default, and as long as such Event of
Default is continuing, Contractor may, at its option, exercise any one or more
of the following remedies:

D)

(2)

By written notice to City, request City to promptly return the
equipment to Contractor, whereupon City shall immediately return
the equipment at City's expense and in the manner set forth in
Subparagraph 4.b.(4) hereof, or Contractor, at its option, may enter
upon the premises where the equipment is located and take immediate
possession and remove the same;

Sell or lease the equipment or sublease it for the account of City,
holding City liable for all lease or lease/purchase payments due to the
effective date of such selling, leasing or subleasing and for the
difference between:

@) The purchase price, rental and other amounts paid by the
purchaser, lessee or sub- lessee pursuant to such sale, lease or
sub lease; and

(b) the amounts payable by City hereunder.

(€)] Representations Regarding Government Use:

(@)
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If vendor is utilizing tax exempt funds to finance the lease or lease purchase
City represents, covenants, and warrants as follows:

)

(2)

3)

It will comply with the applicable information reporting requirements
of the federal Internal Revenue Code, including but not limited to, the
execution and delivery to contractor of information statements
required thereby;

It will not do, cause to be done, or fail to do any act that will cause the
Contract, or any transaction hereunder, to be an arbitrage bond within
the meaning of the applicable provisions of the federal Internal
Revenue Code;

It will not do, cause to be done, or fail to do any act that will cause the
Contract, or any transaction hereunder, to be a private activity bond
within the meaning of the applicable provisions of the federal Internal
Revenue Code;



C.
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4) It will not do, cause to be done, or fail to do any act that will cause the
interest portion of the lease or lease/purchase payments to be or
become subject to federal income taxation under the code;

(5) It will be the only entity to own, use and operate the equipment
during the lease or lease/purchase term.

(b) Vendor agrees to prepare for the City's review and certification any reports
regarding the lease or lease purchase payments required under the applicable
Paragraph(s) of the code.

Monthly Rental/License Charges

)

(2)

Payment for monthly rental or license charges if less than one month's duration shall
be prorated at 1/30th of the monthly rental or license charge for each calendar day
except that the 31st day of any month shall not be included in the computation.
Contractor shall render invoices (3 copies) for monthly rental for license charges in
the month following the month for which the charges accrue. Monthly charges shall
not accrue until after acceptance of the equipment and/or software by the City.
Invoices shall as a minimum provide:

@) type and description of equipment or product;

(b) serial or other identification number;

(©) monthly charge for each time;

(d) total charges;

(e) City Purchase Order and contract numbers.

Maintenance Charges

)

)

Payment for maintenance services less than one month's duration shall be prorated at
1/30th of the monthly maintenance charges for each calendar day except that the 31st
day of any month shall not be included in the computation.

Contractor shall render invoices (3 copies) for basic monthly maintenance charges in
the month for which such charges accrue. Invoices shall provide as a minimum:

@ type and description of each piece of equipment or product;
(b) serial number or other identification number

(© basic monthly charge for each machine and feature;

(d) total charges;

(e) prompt payment discount, if applicable;

()] City Purchase Order and contract numbers.
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©)

(4)

In case of extra service charges (i.e., per-call maintenance), contractor shall render
invoices in the month following the month for which such charges accrue. Invoices
shall provide as a minimum:

(@) number of hours of extra service;

(b) extra service rate applied; and

(c) total extra service charges for the month.

Extra service charges shall be computed in a minimum of fifteen (15) minute erless

increments. A copy of the applicable malfunction incident report(s) shall accompany
this invoice.

f. Fiscal Funding Limitation - Payment for items and/or services to be furnished hereunder after
the end of the City's current fiscal year (i.e., after June 30th) is subject to Councilmanic
appropriation of funds in each succeeding fiscal year of the City. In the event that City
Council fails to appropriate the necessary funds for such items and/or services in any future
fiscal year of the City, the Contract shall terminate automatically without penalty, cost or
liability to the City as of the last day of the fiscal period for which an appropriation was
received. Payment for items and/or services after the end of the City's current fiscal year will
be made pursuant to Purchase Orders issued by the City in the following fiscal year.

5. DELIVERY/INSTALLATION DATES

a. Equipment

@ Contractor shall deliver or install newly manufactured equipment (or equipment
warranted as new), ready for set up or use, within 45 days of receiving the Purchase
Order; or, if different delivery or installation dates are specified in the Purchase Order
and/or Invitation and Bid, on or before the delivery or installation date(s) set forth in
the Purchase Order and/or Invitation and Bid. The date(s) set forth in the bid
specification may be changed upon mutual agreement of the parties in writing. All
equipment must be furnished as originally manufactured without change, alteration or
modification to the equipment or any of the internal components thereof.

2 If the equipment is delivered or installed prior to the specified date, the City may elect
to use the equipment and change the specified date accordingly.

3 Any changes by the City to an order or any part thereof, may require the establishment
of a new mutually agreed to delivery or installation date. The City may delay the
delivery or installation date by notifying Contractor at least twenty (20) calendar days
before the delivery or installation date previously established.

(@) The City shall provide Contractor reasonable access to the site for the purpose of
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delivering or installing the equipment on or before the specified date. Contractor shall
specify in writing the estimated time required to deliver or install the equipment.
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Q)

(6)

Equipment to be installed shall not be considered ready for acceptance testing until:

@) Contractor notifies the City in writing that the equipment is installed and
ready for use;

(b) Contractor provides the City with the documentation of successful testing
performed at the City's installation site which demonstrates that the equipment
operates in accordance with the manufacturer's technical specifications;

©) after review of the documentation the City agrees that the equipment is ready
to begin the acceptance test.

Equipment to be delivered will be set up by the City in accordance with the
instructions furnished by the manufacturer.

@) set up of the equipment by the City and beginning of the acceptance testing
shall be done within the set up allowance period provided for by the
manufacturer for the type equipment involved;

(b) where equipment to be delivered is to be used in conjunction with equipment
to be installed by the Contractor, the beginning of the set up allowance period
for the delivered equipment or the installation date of the installed equipment,
whichever is later.

Software

)

(2)

©)

Contractor shall, as required in the Invitation and Bid and/or Purchase Order, deliver
or install the required operating system software and/or ordered application software
ready for set up or use, on or before the delivery or installation date(s) set forth in the
Invitation and Bid and/or Purchase Order. The delivery or installation date(s) set forth
in the bid specifications may be changed upon mutual agreement of the parties in
writing. All operating system software and application software shall perform in
accordance with the software manufacturer's technical specifications and Contractor's
representations.

Operating system software and/or application software to be installed shall not be
considered ready for acceptance testing until:

€)) Contractor notifies the City in writing that the software is installed and ready
for use;

(b) Contractor provides the City with the documentation of successful testing
performed at the City's installation site which demonstrates that the software
operates in accordance with the software manufacturer's technical
specification;

(o) After review of the documentation, the City agrees that the software is ready
to begin the acceptance test.

Operating system software and/or application software to be delivered shall be set up
and loaded by the City in accordance with the instructions furnished by the software
manufacturer. Set up and loading of the software shall be done within five working
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days following delivery or within the set up allowance provided by the manufacturer,
whichever is later, provided that the equipment on which it operates has been
classified by the City as being ready for acceptance testing.

Technical Reference Manuals - Contractor shall provide on or before the required delivery or
installation date for the equipment, operating system software and/or application software,
one (1) complete set of all applicable reference manuals. Unless otherwise expressly
prohibited by the Contractor, said manuals may be reproduced by the City for its own internal
use. For purpose of Paragraph 6. of this DPA, equipment and software shall not be considered
delivered or installed if the aforesaid manuals have not been furnished to the City.

6. LIQUIDATED DAMAGES FOR DELAY

a.

General - The delivery and/or installation date(s) for the equipment, operating system software
and/or application software provide for the utilization of the equipment and software
consistent with the timing schedule of the City's programs. If the equipment and software are
not delivered or installed by the specified date(s), the delay will interfere with the proper
implementation of programs utilizing the equipment and software to be acquired under the
Contract, to the loss and damage of the City. Due to the nature of this matter, it would be
impracticable and extremely difficult to fix the actual damages sustained in the event of any
such delay. The parties acknowledge that in the event of any such delay the City will sustain
damages, and they agree that in the event of any such delay Contractor shall pay the amounts
set forth in this Paragraph as liquidated damages and not as a penalty.

Equipment

@ If, on any scheduled delivery or installation date, Contractor has not delivered and/or
installed (whichever is specified in the Purchase Order or elsewhere in the Contract)
all the equipment that is scheduled for delivery or installation by such date (designated
by type and model numbers, and including all features and accessories specified in the
Purchase Order or elsewhere in the Contract), then Contractor shall pay to the City, as
fixed and agreed liquidated damages, not as a penalty, for each calendar day's delay
beginning with the scheduled delivery or installation date, one half of one per cent of
the total amount of the Purchase Order(s) that apply to the equipment scheduled for
delivery or installation by such date, whether or not the equipment was delivered
and/or installed after such date, and whether or not other equipment required under
such Purchase Orders was delivered and/or installed by the dates scheduled therefor.
The City shall have the right, at its sole discretion, to deduct the amount of such
liquidated damages from any invoice of Contractor under the Contract.

2 If some, but not all, of the machines scheduled for delivery or installation are
delivered or installed and the City uses any such delivered or installed machines,
liquidated damages shall not accrue against the machines so used.

3 If the delay is more than thirty (30) calendar days, then the City may, in its sole
discretion, by written notice to Contractor (i) cancel the Purchase Order(s), in whole
or in part, that apply to the equipment not timely installed and/or delivered, or (ii)
declare Contractor in default and proceed in accordance with the provisions set forth
in Paragraph 15 of this DPA. If the City terminates the right of Contractor to deliver
or install and seeks to obtain substitute equipment, Contractor shall be liable for
liguidated damages in the amount specified in Paragraph 6.b(1) until substitute
equipment is delivered or installed, and, in addition, for all costs incurred by the City
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(4)

€))

(2)

to obtain the substitute equipment and for all other amounts due or payable to the City
pursuant to Paragraph 15 of this DPA. If the City elects not to declare Contractor in
default, then Contractor shall timely perform all Purchase Orders not cancelled by the
City, and for Purchase Orders that are cancelled in part only, all obligations not
cancelled. The remedies set forth in (i) and (ii) of this Subparagraph b.(3) shall not be
exclusive, and the City's exercise of the remedy set forth in (i) shall in no way
preclude the City from exercising any of its rights and remedies under Paragraph 15,
Default, of this DPA.

If the City is unable to use the equipment because Contractor failed to deliver or
install (as applicable) the operating system software and/or application software
ordered with the equipment on or before the delivery or installation date, and
Contractor does not furnish other programming which the City accepts and agrees in
writing would render the equipment usable, then, beginning with the applicable
delivery or installation date, liquidated damages as specified in Paragraph 6.b.(1) shall
apply in addition to the liquidated damages as specified in Paragraph 6.c. (1), until the
City uses the equipment or until the Contractor provides the other programming which
would render the equipment usable, whichever occurs first.

Software

If Contractor does not deliver or install (as applicable) all operating system and/or
application software ordered with the equipment as prescribed in Paragraph 5.b., on or
before its scheduled delivery or installation date, Contractor shall pay to the City, as
fixed and agreed liquidated damages, not as a penalty, three per cent of the monthly
charge, or one half of one per cent of the one-time charge if there is no monthly
charge, for each calendar day's delay in delivery or installation for each software item
which is not delivered or installed as prescribed in Paragraph 5.b. In addition, the
City may, at its option, delay the delivery or installation date of the equipment for
which the software was ordered. The liquidated damages provided for in this
Subparagraph 6.c.(1) shall not extend to chip-based firmware embedded in equipment,
which shall be considered part of the equipment subject to Subparagraph 6.b for
purposes of assessing liquidated damages.

If the delay is more than thirty (30) calendar days, then the City may, in its sole
discretion, by written notice to Contractor (i) cancel the Purchase Order(s), in whole
or in part, that apply to the software item(s) not timely installed and/or delivered, or
(ii) declare Contractor in default and proceed in accordance with the provisions set
forth in Paragraph 15 of this DPA. If the City terminates the right of Contractor to
deliver and/or install (as applicable) the operating system and/or application software
and seeks to obtain substitute software, Contractor shall be liable for liquidated
damages until substitute software is delivered or installed, and, in addition, for all
costs incurred by the City to obtain the substitute software and for all other amounts
due or payable to the City pursuant to Paragraph 15 of this DPA. If the City elects not
to declare Contractor in default, then Contractor shall timely perform all Purchase
Orders not cancelled by the City, and for Purchase Orders that are cancelled in part
only, all obligations not cancelled. The remedies set forth in (i) and (ii) of this
Subparagraph c.(2) shall not be exclusive, and the City's exercise of the remedy set
forth in (i) shall in no way preclude the City from exercising any of its rights and
remedies under Paragraph 15, Default, of this DPA.
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3 In the event the provisions of Paragraph 6.b.(2) are applicable and substitute
equipment is delivered or installed, Contractor shall be liable for liquidated damages
in the amount specified in Paragraph 6.c.(1) for the period of time between the
original software delivery or installation date and the date the software for the
substitute equipment is delivered or installed (as applicable).

Limitation - Unless otherwise provided elsewhere in the Contract, in no event shall the total of
the combined liquidated damages for equipment and software for which Contractor may be
liable under this Paragraph 6 exceed fifty-five (55) per cent of the total dollar amount of all
Purchase Orders that apply to the software and/or equipment not timely delivered and/or
installed.

Exception - Contractor shall not be liable for liquidated damages for delays due to causes
which would relieve Contractor from liability for costs incurred by the City to procure
substitute services, equipment, software, or other products, as provided in Paragraph 15.d,
Force Majeur Exceptions to Contractor Default, of this DPA.

The City's right to, and receipt of, liquidated damages for delays as provided in this Paragraph
is in addition to and not in limitation of any rights and remedies the City may have under the
Contract, including but not limited to Paragraph 15 of this DPA.

7. STANDARD OF PERFORMANCE AND ACCEPTANCE

a.
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This Paragraph establishes a standard of performance which must be met before any
equipment or software (operating system and/or application) is accepted by the City. This also
includes field modification of a machine from one model to another and machines which are
added or field modified after a system has completed a successful performance period. It shall
not include field modifications not involving a model change, machines which are relocated
by the City, or machines not maintained by Contractor.

For equipment delivered by Contractor and for equipment and/or
required operating system software to be installed by Contractor:

@ The performance period shall begin on the date the equipment and/or software is
installed, ready for use and shall end when the equipment and/or software furnished
hereunder has met the standard of performance for a period of thirty (30) consecutive
calendar days by operating in conformance with the manufacturer's technical
specifications and Contractor's representations. It is understood that equipment shall
not be deemed to have satisfied the standard of performance unless during the said
thirty (30) consecutive calendar day period the equipment operates as described in this
Subparagraph at an average effectiveness level of 90% or more.

2 In the event the equipment and/or software (operating system) does not meet the
standard of performance during the initial thirty (30) consecutive calendar days, the
standard of performance test shall continue on a day-by-day basis until the standard of
performance is met for a total of thirty (30) consecutive calendar days.

3 If the equipment and/or operating system software fails to meet the standard of
performance after one hundred twenty (120) days from the commencement of the
performance period, the City may, in its sole discretion, terminate the applicable
Purchase Order and/or proceed in accordance with the provisions of Paragraph 15,
Default. In the event of such termination, Contractor shall, upon written notice by the
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(4)

Q)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

City, remove, by the date specified in the City's notice and at Contractor's sole
expense, all equipment and/or software furnished under the terminated Purchase
Order(s).

The average effectiveness level for a system is the percentage figure determined by
dividing the number of operational use time hours of the processor during the
performance period by the number of such hours plus equipment failure downtime.

After the equipment and/or software has completed a successful performance period, a
machine which is field modified from one model to another, or is ordered for that
system, shall be subject to a performance period which shall be determined in
accordance with the provisions of Paragraph 7, but independently of processor or
other machine downtime in the system. Should the actual hours be less than 100 and
the average effectiveness level for such hours be 90 percent or more, the City shall
accept the machine without additional simulated machine operational use time
necessary to achieve a minimum of 100 hours of use time on that machine.

Operational use time for performance testing for a system is defined as the
accumulated time during which the processor is in actual operation, including any
interval of time between the start and stop of the processor.

Operational use time for performance testing of a field modified machine involving a
model change or a machine added to a system, which has been accepted by the City, is
defined as the accumulated time during which the machine is in actual use.

During the performance period, equipment failures will be corrected by Contractor at
no cost to the City.

During a period when one or more machines are inoperable and the system is
undergoing a performance test, the City may run jobs when such action does not
interfere with maintenance of the inoperable equipment. The operational use time
which accrues on the processor during this period shall be excluded from the system'’s
effectiveness level computation. The downtime which accrues during this period shall
be excluded from the downtime portion of the system effectiveness level computation.

Machine failure downtime including downtime for added, field modified, substitute or
replacement machines after a system has completed a successful performance period,
is that period of time when such machines are inoperable due to their failure.

Downtime for each incident shall start from the time the City makes a bona fide
attempt to contact the Contractor's designated representative at the pre-arranged
contact point and ends when the system or machine(s) is returned to the City in proper
operating condition, exclusive of actual travel time required by contractors
maintenance personnel but not in excess of one hour on the day such service were
requested.

During the performance period for a equipment and/or software,_a minimum of 100
hours of operational use time with reproductive or simulated work will be required as
a basis for computation of the average effectiveness level, exclusive of the periods
covered by Paragraph 7.b.(9). However, in computing the average effectiveness level,
the actual number of operational use hours shall be used when in excess of the
minimum of 100 hours. In scheduling use during the performance period, the City
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C.

(13)

(14)

(15)

(16)

A7)

shall schedule enough hours to achieve the minimum 100 hours required and shall
make provisions for preventive maintenance required for the system.

The City shall maintain appropriate daily records to satisfy the requirements of this
Paragraph 7.

Equipment and/or software shall not be accepted by the City and no charges shall be
paid by the City until the standard of performance is met except that, should the City
delay the start of the performance period in accordance with the maximum 30-day
delay provision in Paragraph 7.b.(16), amounts equal to Contractor's standard
maintenance charges for the period between the installation date and the beginning of
the performance period shall accrue and shall be paid promptly upon completion of a
successful performance period. The date of acceptance shall be the first day of the
successful performance period.

Operational use time and downtime shall be measured in hours and whole minutes.

Should it be necessary, the City may upon prior notice to Contractor to be confirmed
in writing, delay the start of the performance period, but such delay shall not exceed
thirty (30) consecutive calendar days, subject to the provisions in Paragraph 7.b.(14).
The performance period must begin no later than the 31st day, unless otherwise
agreed in writing between the City and the Contractor.

When a system involves on-line machines which are remote to the basic installation,
the required effectiveness level shall apply separately to the system and to each
remote machine, unless the City and Contractor agree otherwise. When system
configurations ordered by the City are so designed as to have characteristics which
would prevent a successful attainment of the standard of performance, the Contractor
will advise the City in writing within 15 days from Contractor's receipt of the order
(unless a different period is specified in the Purchase Order or elsewhere in the
Invitation and Bid) of any equipment or software which Contractor believes will not
meet the standard of performance and therefore will not be considered for purposes of
the standard of performance, warranty, or maintenance.

For required operating system software to be delivered but not installed by Contractor:

)

(2)

DPA Rev. 12.03
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Operating system software shall be accepted by the City provided that the installed
software (i) successfully runs the manufacturer's diagnostic routines; (ii) operates in
accordance with all applicable manufacturers specifications and all specifications and
requirements set forth in the Invitation and Bid; (iii) fully conforms to all such
requirements and specifications when operated together with the other software, and
on the equipment, if any, furnished by the Contractor under the Contract; and (iv) if so
required under the Purchase Order and/or Invitation and Bid, fully conforms to all
such requirements and specifications when operated together with other software, and
on equipment, that was not furnished by Contractor under this Contract.

If any of the City's acceptance tests shall disclose deficiencies, the City shall notify
Contractor in writing of the deficiencies, the City shall notify Contractor in writing of
the deficiencies and Contractor (or such longer period as the City may authorize in
writing) repair or replace the defective equipment and/or software and the City shall
promptly thereafter reconduct the acceptance tests.
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©)

Failure to meet the acceptance criteria specified above upon the second test shall, at
the City's option, be deemed a default by Contractor and the City shall have all the
rights afforded to it as are applicable on default hereunder.

For unmodified applications software to be installed or delivered by Contractor:

)

(2)

©)

Unmodified applications software shall be accepted by the City promptly after
installation or delivery to the City site provided that the application software
successfully runs the manufacturers diagnostic routines furnished hereunder by the
Contractor.

If any of the foregoing tests shall disclose deficiencies, the City shall notify
Contractor in writing of the deficiencies and Contractor shall, within ten (10) calendar
days after receipt of such notification (or such longer period as the City may authorize
in writing), replace the defective application software, and the City shall promptly
thereafter reconduct the acceptance tests.

Failure to meet the acceptance criteria specified above upon the second test shall, at
the City's option, be deemed a default by Contractor and the City shall have all the
rights afforded to it as are applicable on default hereunder.

For modified applications software to be installed or delivered by Contractor.

)

)

The successful Contractor and the City will develop a plan for acceptance testing of
modified applications software.

For each installation of modified applications software, or phase thereof, the
Contractor and the City will, unless agreed otherwise in writing, proceed as follows:

@) They will establish and document in writing the definition of elements of the
application or phase thereof, as described in the Purchase Order or elsewhere
in the Contract.

(b) They will establish a mechanism for review of the on-going development of
the modified applications software, or phase thereof, to include review and
feedback sessions between City and Contractor's personnel.

(©) They will conduct an initial testing of the modified applications software
supervised by City personnel:

@ Testing should take place at a Philadelphia area location with the
hardware/software available locally or through dial up/leased lines.

(2 Representative test data shall be developed by the City approximating
2% of the total annual work volume for that phase of work.

3 Entry of the test data shall be done by City personnel (or by
Contractor personnel as an option selected by City) and results
reviewed jointly by City and Contractor to determine further
requirements.
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®3)

(d) Upon completion of the programming changes as required by the initial
testing, they will conduct a secondary test of the modified application
software supervised by City personnel:

1) Testing should take place at a Philadelphia area location with the
hardware/software available locally or through dial up/leased lines.

2 Representative test data shall be developed by the City
approximating 7% of the total annual work volume for that phase of
work.

3) Entry of the test data shall be done by City personnel (or by
Contractor personnel as an Option selected by City) and results
reviewed jointly by City and Contractor to determine further
requirements.

Acceptable completion of secondary testing for the modified applications software or
each phase thereof, shall be required prior to final acceptance testing.

Final acceptance testing:

€))

(2)

)

(4)

Q)

(6)

Upon completion of the programming changes as required by the secondary testing,
the Contractor shall undertake all measures necessary to initiate acceptance testing as
outlined in Subparagraph 5.b.(2).

The performance period shall begin on the date the modified applications software, or
phase thereof, is installed or delivered ready for use and shall end when the
applications software furnished has met the standard of performance for a period of
thirty (30) consecutive calendar days by operating in conformance with the City
requirements and Contractors representations.

In the event the modified applications software does not meet the standard of
performance during the initial thirty (30) consecutive calendar days, the standard of
performance test shall continue on a day-by-day basis until the standard of
performance is met for a total of thirty (30) consecutive calendar days.

If the modified applications software fails to meet the standard of performance after
ninety (90) days from the commencement of the performance period, the applications
software or phase thereof shall be remanded to the Secondary testing level, and
Contractor may be subject to the provisions of Subparagraph 6.c.

Upon being remanded to the secondary testing level, the City shall notify Contractor
in writing of the deficiencies and Contractor shall make the additional modifications
necessary to meet City requirements prior to initiating a second final acceptance test.

The City shall maintain appropriate daily records to satisfy the requirements of this
Subparagraph and shall provide the Contractor opportunity during the performance
period to conduct further modifications as may be necessary to meet City
requirements. The City shall notify the Contractor in writing of the date of the first
day of the successful performance period.
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@) Modified applications software shall not be accepted by the City and no charges shall
be paid by the City until the standard of performance is met. The date of acceptance
shall be the first day of the successful performance period.

(8) Should it be necessary, the City may delay the start of the performance period, but
such delay shall not exceed thirty (30) consecutive calendar days.

(€)] The majority of testing should take place at a site within a 25-mile radius of
Philadelphia. If the Contractor proposes any testing outside this radius, the Contractor
will be required to bear the costs of all travel and lodging (including meals) expenses
for the City employees in such off-site testing.

(10)  Failure to meet the acceptance criteria specified upon the second test shall, at the
City's option, be deemed a default by the Contractor and the City shall have all the
rights afforded to it as applicable on default hereunder.

When an integrated system is ordered incorporating equipment, operating system software,
and applications software, the system shall not be deemed accepted until all items meet
acceptance criteria.

8. WARRANTY

a.

DPA Rev. 12.03

The warranty period for all equipment, operating system software and application software
furnished hereunder shall be ninety (90) days commencing upon acceptance of the equipment
and software by the City; provided, however (i) if the manufacturer's standard warranty is
longer than ninety (90) days for any item of equipment or software furnished under the
Contract, then such longer warranty period shall apply; and (ii) if a warranty period is
specified in the Purchase Order or in the Invitation and Bid, then such warranty period shall
apply whether or not it is longer than ninety (90) days and whether or not it is longer than the
manufacturer's standard warranty; and (iii) if the warranty period expires on a Friday or
Saturday, it will be extended by either two days or one day respectively, so that the last day of
such warranty period will be on a Sunday. Subject to the limitations of Paragraph 8.c. below,
during the warranty Contractor shall, without cost or expense to the City, repair or replace
equipment, operating system software, and/or application software as may be required to
maintain the same in good working order and in conformance with the manufacturer's
technical specifications, Contractor's representations, all specifications and requirements set
forth in the Invitation and Bid, and any performance criteria that are agreed by the parties in
writing as part of tests performed pursuant to Paragraph 7, Standard of Performance and
Acceptance. During the warranty period, Contractor will be required to perform all of the
maintenance obligations set forth below in Paragraph 12. of this DPA (i.e. according to the
type of maintenance service called for in the bid specifications), without cost or expense to
the City. If, after seven (7) days (or such longer period as may be agreed to by the City in
writing), Contractor is unable to get the equipment and/or software (operating system and/or
application), or replacement equipment and/or software, to perform as warranted, the City
may, at its sole option (i) require Contractor to pay the City as liquidated damages, not as a
penalty, the amount of One Hundred Dollars ($100) per day for each day that the equipment
and/or software fails to perform as warranted (Contractor expressly acknowledges and agrees
that Subparagraph 6.a, relating to Liquidated Damages for Delay, applies fully to any failure
of Contractor to timely cause the equipment and/or software to perform as warranted); or (ii)
declare Contractor in default under Paragraph 15 of this DPA and exercise any or all rights
and remedies afforded to it for Contractor default under the Contract; provided, that the
remedies set forth in (i) and (ii) shall not be exclusive, and the City's exercise of the remedy

Invitation and Bid No. S2Z57470

Page 20 of 51



d.

set forth in (i) shall in no way preclude the City from exercising any of its rights and remedies
under Paragraph 15 of this DPA.

Prior to the expiration of the warranty period, whenever equipment is shipped for mechanical
replacement purposes, Contractor shall bear all costs, including, but not limited to, costs of
packing, transportation, rigging, drayage and insurance. This warranty shall apply to the
replacement machine beginning on the first day of its acceptance. Warranty service may be
provided by repairing the machine or by exchanging it under the type of maintenance service
selected by the City.

The warranties provided herein do not cover maintenance required to repair damages
malfunctions or service failures caused by:

@ City's failure to follow Contractor's furnished operation or maintenance instructions or
the Contractor supplied manual,

2 Non-Contractor's repair, modification or movement of the equipment or software;

3 Accessories, alterations, or attachment of products neither manufactured nor supplied
by Contractor; or

(@) Events beyond the control and without the fault or negligence of Contractor;

(5) Equipment or software which the vendor has informed the City will not meet the
standard of performance;

(6) Those items excluded from maintenance coverage as described in Paragraph 12.a.(15)
below.

Except as provided in this Paragraph and Paragraph 3 of this DPA, and except for the implied
warranty of merchantability, there are no other warranties expressed or implied.

9. SITE PREPARATION

a.

DPA Rev. 12.03

Site preparation specifications shall be furnished in writing by Contractor within 72 hours of
City's request. The specifications shall be in such detail so that the equipment to be delivered
or installed shall operate efficiently from the point of view of environment.

The City agrees to have the installation site prepared at its own expense in accordance with
Contractor's written site specifications prior to the delivery or installation date.

Any alterations or modifications in site preparations which are directly attributable to
incomplete or erroneous environmental specifications provided by Contractor and which
would involve additional expenses to the City, shall be made at the expense of Contractor.

Any such site alterations or modifications which cause a delay in the delivery or installation
date will also result in liquidated damages for equipment as are specified in Paragraph 6. of
this DPA, if the delay was directly attributable to incomplete or erroneous environmental
specifications provided by Contractor.

For equipment to be installed, physical planning assistance requested by the City for initial
installation of the equipment shall be provided at no additional charge.
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11.

12.

TRANSPORTATION AND INSTALLATION - For equipment and/or software to be delivered or
installed all charges for transportation to the City's installation site, including any rigging or drayage
costs at the City's site, shall be as set forth in the Invitation and Bid and/or Purchase Order. Contractor
shall make all arrangements for transportation and shall notify the City upon shipment. For equipment
and software (operating system and/or application) specified in the bid specifications and price
schedule for installation, Contractor shall, for the installation charges bid, provide all necessary labor
and materials (including cabling) for unpacking, placement and installation of equipment and software
at the City site. Packing materials shall be removed by Contractor at the Contractor's sole cost and
expense, unless agreed otherwise by the City in writing.

RISK OF LOSS OR DAMAGE

a. Equipment - risk of loss or damage to the equipment, other than loss or damage caused by
Contractor's fault or negligence, shall be deemed to pass to the City upon acceptance of the
equipment by the City pursuant to Paragraph 7 of this DPA. City shall self-insure against the
aforesaid risk of loss or damage and will furnish Contractor a letter to such effect upon request.

b. Software - If software (operating system and/or application) materials are lost or damaged during
shipment from Contractor, Contractor shall replace such software and program storage media at
no additional charge to the City. If software materials are lost or damaged while in the possession
of the City, Contractor shall replace such software materials at its then current commercial
charges, if any, for processing, distribution, and/or program storage media.

MAINTENANCE RESPONSIBILITIES

Except as expressly provided otherwise in the Invitation and Bid, the following terms and
conditions shall apply to maintenance services furnished by Contractor under the Contract:

a. General Provisions

@ Subject to the limitations set forth in 12.a.(15) below, Contractor shall provide
maintenance service (labor and parts) at the prices set forth in the Invitation and Bid,
Price Schedule, and/or Purchase Order for the period specified in Subparagraph
12.a.(2). Contractor shall keep the equipment and software (operating system and
application) furnished hereunder in good operating condition and, subject to security
regulations, the City shall provide Contractor access to the equipment and software
(operating system and/or application) to perform maintenance service. "Good
operating condition™ for equipment shall mean, the continued ability to satisfy the
manufacturer's technical specifications and Contractor's representations in
Subparagraph 12.a. (10)(a); for software it shall mean the continued ability to operate
in accordance with the manufacturer's technical specifications and Contractor's
representations. The maintenance prices of Contractor include and substitute
equipment as well as the detection and correction of software errors and all changes,
updates and enhancements furnished by Contractor and/or equipment/software
manufacturer without additional charge to its (their) other maintenance customers. In
those instances involving on-site type maintenance (see description below) where it is
necessary for Contractor to replace the equipment and/or software (operating system
and/or application software) Contractor shall be responsible for the equipment and
software and shall bear all costs related thereto, including, but not limited to, costs of
packing, transportation, rigging, drayage and insurance. Maintenance service for any
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(2)

®3)

(4)

or all equipment and software may be discontinued by the City upon thirty (30) day's
prior written notice to Contractor.

Maintenance Continuity - Contractor shall provide the required maintenance service at
the prices agreed to by the City in writing (which agreement may, in the City's sole
discretion, be in the form of a Purchase Order issued by the Procurement Department)
for a period of twelve (12) month following expiration of the applicable warranty
period. Thereafter, maintenance service may be renewed under the terms and
conditions of the Contract at the sole option of the City on an annual basis (hereinafter
referred to as "future maintenance renewal periods") for up to five (5) additional one
(1) year periods and for each year thereafter that the equipment is marketed and/or
maintained by the manufacturer. Contractor may increase maintenance prices for
future maintenance renewal periods provided that:

€)] increase shall not be effective in any City fiscal year unless the City received
written notice of increase at least sixty (60) days prior to the start of each
twelve (12) month maintenance renewal period; and

(b) in no event shall the increased maintenance prices exceed Contractor's
published charges maintenance service for non-educational state and local
governments on the effective date of the adjustment, under similar terms and
conditions.

Maintenance Facilities - The City shall provide adequate working space including
heat, light, ventilation, electric current and outlets for the use of Contractor's
maintenance personnel. These facilities shall be within a reasonable distance of the
equipment to be serviced and shall be provided at no charge to Contractor.

Maintenance Periods

@ The basic monthly maintenance charge of Contractor shall entitle the City to
maintenance service during a principal period of maintenance (as defined in
Paragraph 2 of this DPA).

(b) The City, by giving seven (7) calendar days written notice to Contractor, may
change the principal period of maintenance in accordance with Contractor's
standard time increments and surcharge rates.

(© Except as otherwise provided in the Contract, on-site type maintenance
service (see description below) which is authorized by the City outside the
designated principal period of maintenance or extension thereof shall be
performed on a per-call basis at Contractor's per-call hourly rates as agreed to
in writing by the City (which agreement may take the form of a Purchase
Order issued by the Procurement Department). No charges for parts, travel
time, travel expenses or any other item, other than Contractor's per-call hourly
rate, shall apply to per-call maintenance. Contractor shall be paid only for the
actual time spent on-site performing required maintenance services unless
mutually agreed upon, only one technician of Contractor shall be furnished
during periods outside the principal period of maintenance or extension
thereof. For remedial maintenance which either began, or for which a request
was placed and a response made during the principal period of maintenance or
extension thereof, a grace period of up to one additional hour beyond the
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selected principal period of maintenance or extension thereof will be provided
at no additional charge.

(5) Preventive Maintenance - Preventive maintenance shall be performed by Contractor in

accordance with the manufacturer's then current commercial practices at a time which
is mutually acceptable to the City and Contractor, and which is consistent with the
City's operating requirements. Contractor shall specify in writing the frequency and
duration of the preventive maintenance required for the equipment and software
furnished under the Contract.

(6) Remedial Maintenance

(@)

(b)

(©)

(d)

DPA Rev. 12.03
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Remedial maintenance shall be performed as required when equipment or
software is inoperative. Contractor shall provide the City with a designated
point of contact and shall make representative to receive requests for service.

Where on-site type maintenance of hardware or software has been contracted
for, Contractor's maintenance personnel shall arrive at the City's installation
site, fully prepared and ready to commence required repairs, within four (4)
hours after service is requested. The four (4) hour response time shall apply
regardless of the hour or day of the week the call was placed or the principal
period of maintenance (including any extension thereof) selected.

If Contractor fails to satisfy the requirements of this Subparagraph 12.a.(6)(b),
the City may, at its sole option, require Contractor to pay the City as
liguidated damages, not as a penalty, the amount of Fifty Dollars ($50) per
hour for each hour, beginning with the fifth hour after service is requested,
during which repairs are not performed. (Contractor expressly acknowledges
and agrees that Subparagraph 6.a, relating to Liquidated Damages for Delay,
applies fully to any failure of Contractor to arrive at the City's installation site
and commence repairs within the required four (4) hour response time). Such
liquidated damages remedy shall be in addition to, and not in lieu of, any other
rights and remedies that the City may have against Contractor under the
Contract, including, without limitation, those set forth in Paragraph 15,
Default.

Response time shall be measured from the time the City makes a bona fide
attempt to contact Contractor's representative at the pre-arranged contact point
and ends when Contractor's maintenance representative arrives on site ready
to perform required service.

All equipment and software shall be restored to good operating condition and
caused to operate in conformance with the manufacturer's technical
specifications, Contractor's representations, all specifications and
requirements set forth in the Invitation and Bid, and any performance criteria
that are agreed by the parties in writing as part of tests performed pursuant to
Paragraph 7, Standard of Performance and Acceptance, within two (2)
business days following the calendar day on which the City requests service.

If Contractor fails to satisfy the requirements of this Subparagraph 12.a.(6)(d),
the City may, at its sole option, require Contractor to pay the City as
liquidated damages, not as a penalty, the amount of Fifty Dollars ($50) per
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(7)

(8)

(9)

(10)

day for each day, beginning with the third business day after service is
requested, during which the equipment is not restored and caused to operate as
set forth above in this Subparagraph (d). (Contractor expressly acknowledges
and agrees that Subparagraph 6.a, relating to Liquidated Damages for Delay,
applies fully to any failure of Contractor to so restore the equipment and so
cause it to operate within the required two (2) business days restoration time.)
Such liquidated damages remedy shall be in addition to, and not in lieu of, any
other rights and remedies that the City may have against Contractor under the
Contract, including, without limitation, those set forth in Paragraph 15,
Default.

(e) Repeated failure to satisfy the four (4) hour response time requirement
provided in Subparagraph 6(b) and/or the two (2) business day restore time
requirement provided in Subparagraph 6(d) shall constitute sufficient grounds
for placing Contractor in default in accordance with the provisions of
Paragraph 15 of this DPA. For equipment and/or software (operating and/or
applications) that require on-site maintenance Contractor's maintenance
personnel shall supply continuous effort, unless otherwise directed by the
City, to restore the equipment and software to good operating condition.

Malfunction Report - Contractor shall furnish a malfunction incident report to the City
upon completion of each maintenance call. The report shall include, as a minimum,
the following: date and time notified; date and time of arrival; type and model
number(s) of product; time spent for repair; time City held machine(s); and/or
software preventive maintenance by Contractor's maintenance representative;
description of malfunction; list of parts replaced; additional charges, if applicable.

Service Records - In addition to malfunction incident reports, contractor shall
maintain a complete record of all service performed on each machine, including all
field and engineering changes performed on site. This service record shall be kept at
the City installation site or such other sites as may be approved by the City in writing
and shall be furnished for review if requested by the City. The service record shall be
an individual record identifying each machine explicitly, with a complete history of
dated service and all field and engineering changes recorded therein.

Replacement Parts - Subject to the limitations in Paragraph 12.a.(15) below, while
equipment is under warranty or maintenance with Contractor, there shall be no
additional charges for replacement parts. Unless otherwise agreed to by the City,
only new standard parts (or puts warranted as functionally equal to new) sourced from
the original equipment manufacturer shall be used in effecting repairs. Maintenance
parts shall be furnished on an exchange basis and the replaced parts become the
property of Contractor. Contractor shall maintain an adequate supply of spare parts
necessary for the repair or replacement of equipment within a twenty-five (25) mile
radius of the City of Philadelphia.

Maintenance Credits

@ Contractor shall grant a credit for any machine which fails to perform at an
effectiveness level of 90% during any month. The effectiveness level for a
machine is computed by dividing the operational use time by the sum of this
time plus equipment failure downtime. Operational use time is the time the
machine is in actual operation and is not synonymous with power-on time.
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(12)
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Downtime shall be measured from the time that Contractor is notified of
equipment failure to the time the machine is restored to good working order
exclusive of actual travel time required by Contractor's service representative
up to one (1)hour per incident. Unless Contractor is authorized by the City to
perform maintenance service outside the designated principal period of
maintenance or extension thereof in accordance with Subparagraph 12.a.(
4)(c), downtime shall accrue only during the principal period of maintenance
(including any extension thereof) and shall in no event accrue during any time
that Contractor is denied full, free and safe access to the machine(s) to provide
maintenance service. The credit shall be a reduction of the total monthly
maintenance charges for each affected machine by the percentage figure
determined by subtracting the actual effectiveness level percentage from
100%. For example, if the effectiveness level of a machine is 82%, the credit
for that machine would be 18%. It shall be the responsibility of the City to
administer the provisions of this Subparagraph.

(b) The City's right to, and receipt of, maintenance credits as provided in this
Paragraph is in addition to and not in limitation of any other rights and
remedies the City may have under the Contract, including but not limited to
Paragraph 15 of this DPA.

Notwithstanding Contractor's remedial or maintenance efforts, Contractor may be
declared in default if equipment or software continues to exhibit defects causing
disruption of use and/or repeated periods downtime.

Additional Maintenance Charges - There shall be no additional maintenance charges
for:

@ Preventive maintenance which is performed during the principal period of
maintenance or extension thereof. (Preventive maintenance performed
outside of the selected principal period of maintenance or extension thereof at
the City's request shall be furnished at the applicable per-call rates).

(b) Remedial maintenance required within a 48-hour period do to a recurrence of
the same malfunction.

©) Time spent by maintenance personnel after arrival at the site awaiting the
arrival of additional maintenance personnel and/or delivery of parts, etc., after
a service call has commenced.

(d) Remedial maintenance required when the scheduled preventive maintenance
preceding the malfunction had not been performed.

Engineering and Field Changes - Contractor shall inform the City, in writing, of any
engineering or field changes deemed advisable by Contractor and/or the manufacturer
of the equipment. Contractor shall indicate when any change is considered mandatory,
in which case it shall be installed. If the change is not mandatory, Contractor shall
indicate the purpose or desirability of the change for the City. Unless the City
responds in writing within fifteen (15) days, it shall be assumed that the City agrees to
installation of the non-mandatory change. When informing the City of any
engineering or field change, Contractor shall also indicate the number of hours of
machine time and the number of hours of system time required to install the change,
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(15)

(16)

including any testing deemed necessary to ensure the return of the machine and
system to good operating condition. All engineering and field changes shall be
performed at no additional cost or expense to the City at mutually agreed to times.

Through the issuance of a change to the City Purchase Order, the City may upon 30
days notification alter the type of maintenance program for any machine or software
program consistent with the Contractor's standard maintenance program.

Services Not Covered - In addition to the limitations in Paragraph 8.c hereof,
Contractor's maintenance responsibilities shall not include electrical work external to
the equipment, changes or alterations to the physical environment of the installation
site, furnishing accessories or supplies, painting or refinishing the equipment or
furnishing materials, inspection of machine's, moving or reinstallation of equipment
except when required by an equipment upgrade or repair, maintenance of accessories,
machines or other devices not furnished by Contractor, or repairs made necessary by
misuse or negligence of the City, its employees, agents, contractors or invitees.

All features and model upgrades that are eligible for maintenance service under the
Contract, installed on a machine under the Contract, and not covered under
Contractor warranty or another manufacturer's warranty be under the maintenance
terms of the Contract with the same Type of Service and, if applicable, the same
Optional Periods of Maintenance Service as the machine on which they are installed.

b. Types of Equipment Maintenance

DPA Rev. 12.03

)

(2)

General

@ Maintenance service for equipment under the Contract may be obtained
utilizing one or more of the types of service specified in 12.b.(2) below as
requested by the City in the bid specifications.

(b) Except as expressly noted herein and/or in Paragraph 12.a above, all the
provisions of Paragraph 12.a. shall apply to the different types of equipment
maintenance service. The requirements of the Subparagraph under 12.a
pertaining to maintenance facilities, malfunction reports, service records,
additional maintenance charges, and maintenance credits shall not apply to
hardware maintained off site or on an exchange basis.

Types of Service

@) Contractor On-Site Repairs - The Contractor will provide maintenance service
for the failing machine at the City's location.

(b) Contractor On-Site Exchange - The Contractor will deliver the exchange
machine to the City's: location, disconnect the failing machine, connect the
exchange machine, and remove the failing machine from the City's location.

) City On-Site Exchange - The Contractor will have an exchange machine
delivered to the City's location. The City will disconnect the failing machine
and prepare it for shipment to the Contractor, connect the exchange machine,
and verify its operation. The City will follow the Contractor's instructions
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(d)

(€)

regarding the shipment of the failing machine to the Contractor. Such
shipment will be at the Contractor's expense.

City Carry-In Exchange - The City will deliver the failing machine to a
Contractor Service/Exchange Center or other Contractor designated location,
pickup the exchange machine and take it to the City's location, connect it, and
verify its operation. In lieu of such delivery and pickup, the City may ship the
failing machine, prepaid, in the original shipping container or equivalent, to a
Contractor Service\Exchange Center designated to receive such a shipment.
Following receipt of the failing machine, the Contractor will ship the
exchange machine to the City's location, prepaid, within the United States.

City Carry-In Repair - The City will deliver the failing machine to a
Contractor Service/Exchange Center or other Contractor designated location,
following any necessary repairs, pick up the machine or machine element and
take it to the City's location, connect it, and verify its operation. In lieu of
such delivery and pickup, the City may ship the failing machine, prepaid, in
the original container or equivalent, to a Contractor Service/Exchange Center
designated to receive such a shipment. Following any necessary repairs, the
Contractor will ship the machine or machine element to the City's location,
prepaid, within the United States.

3 For City "Carry-In" maintenance services, the City agrees that the City is responsible
for risk of loss of, or damage to, machines during the period such machines are in
transit to the Contractor, except for loss or damage caused by the Contractor's fault or
negligence. However, the Contractor is responsible for risk of loss of, or damage to,
machines owned by the Contractor and/or machines owned by other than the
Contractor while in possession of the Contractor or in transit from the Contractor by a
Contractor- selected carrier whose charges were prepaid by the Contractor.

C. Types of Software Maintenance
@ General
@ Contractor shall provide maintenance of software being acquired pursuant to

(b)

(©)
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the bid to include preventive maintenance, remedial maintenance as may be
required, and program changes, updates, and enhancements which may be
furnished by Contractor and/or (software) manufacturer without additional
charges to its (their) other maintenance customers.

Maintenance services for software under the Contract may be obtained
utilizing one or more of the types of services specified in 12.c.(2) below as
requested by the City in the bid specifications.

Except as noted herein and/or in Paragraph 12.a., all provisions of Paragraph
12.a. except replacement parts, maintenance credits and engineering and field
changes shall apply to the different types of software maintenance. In
addition the requirements of the Subparagraphs under Paragraph 12.a
pertaining to maintenance facilities, malfunction reports, service records, and
additional maintenance charges shall not apply to software maintained on a
central service basis.



13.

14.

2 Types of Service

@) Central service - (off-site) Contractor shall designate a service location(s)
which will accept documentation in the format prescribed by the Contractor
indicating that a problem is caused by a defect in the licensed software
program. Contractor shall correct the defect by issuing correction information
or documentation to the City. City will be responsible for the preparation and
submission of documentation to Central Service.

(b) Local Service - (on-site) Contractor shall, within the required response time,
provide an on-site representative to analyze the software defect. Upon
verification of the defect, Contractor's representative may issue correction
information to City, submit documentation to Central Services, or make a
reasonable attempt to resolve the problem by applying a local fix or a bypass.

(c) Local Assistance - (on-site) Contractor shall, within the required response
time, provide an on-site representative to analyze the software defect. Upon
verification of the defect, Contractor's representative may issue correction
information to the City, assist the City in preparing documentation for
submission to Central Services, or make a reasonable attempt to resolve the
problem by applying a local fix or a bypass.

LIABILITY AND INDEMNIFICATION - Contractor shall indemnify defend, and hold harmless
the City, its officers, employees and designated representative, from any and all claims, suits, actions,
damages, liabilities, expenses and costs of any kind, including litigation costs and reasonable

attorney
tangible

's fees, arising out of bodily injury (including death), personal injury and/or damage to real or
personal property, provided that the injury or damage was caused by the fault or negligence of

Contractor, its officers, employees, agents or subcontractors (including suppliers).

PATENT, COPYRIGHT AND OTHER PROPRIETARY RIGHTS INDEMNITY

a.

DPA Rev. 12.03

In the event of any claim, suit or action against the City which alleges that the equipment,
software or services furnished hereunder infringe upon or violate any United States patent,
copyright, trade secret or any other proprietary right of any third party the City shall promptly
notify Contractor in writing and Contractor shall defend such claim, suit or action in the City's
name, but at Contractor's expense, and Contractor shall indemnify the City against all
resulting costs, damages and attorney's fees finally awarded. City shall provide full
information and all reasonable cooperation necessary to Contractor's defense of any such
claim, suit or action.

If, in Contractor's opinion, the equipment or software furnished hereunder is likely to or does
become the subject or claim of infringement, then without diminishing Contractor's obligation
to indemnify and defend the City as stated above, Contractor may, at its option, substitute for
the alleged infringing equipment or software, modifications sufficient to render them non-
infringing which are satisfactory to the City or at Contractors' option and expense obtain the
right for the City to continue the use of such equipment or software. If neither of the
foregoing alternatives is available despite reasonable efforts of Contractor, then Contractor
agrees to take back the infringing equipment and/or software and refund for equipment a
credit for the purchase price less a reasonable allowance for depreciation with a pro-ration
period of 6 years, for software whose total charges are fully paid, a reasonable credit reflecting
City's use of the software.
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C. It is understood and agreed that the provisions of this Paragraph shall not apply if the claimed
infringement results from non-Contractor modification of the equipment or software, or the
combination, operation, or use of equipment or software furnished hereunder with other
equipment, software, apparatus or devices not furnished or approved by Contractor, or in other
than the Contractor's specified operating environment. This Paragraph states the entire
liability of Contractor with respect to infringement or violation of patents, copyrights, trade
secrets or other third party proprietary rights.

DEFAULT - All work performed and goods and services rendered by Contractor under the Contract
shall conform to the terms and conditions of the Contract, including, but not limited to, the
specifications and requirements contained in the Invitation and Bid and the provisions of this DPA.

a. Events of Default - The following shall constitute events of default under the Contract:

(1) failure by Contractor to comply with any provision or Paragraph of the Contract,
including, but not limited to, the specifications and requirements for the products
and/or services required, and this DPA;

(2) failure by Contractor to comply with any federal state and local law, statute,
ordinance or applicable regulation of any federal, state, or local governmental
department, board, agency and commission;

(3) falseness of any representation or warranty made in the Contract or other document(s)
submitted to the City by Contractor in connection with the Invitation and Bid and
Contract;

(4) failure by contractor to pay its suppliers or subcontractors, misappropriation of any
funds provided under the contract, or failure to notify the City upon discovery of any
misappropriation;

(5) aviolation of law by Contractor which results in its making a guilty plea, a plea of
nolo contendre, or conviction of a criminal offense by contractor, its directors,
employees, or agents or indictment or issuance of charges against Contractor, its
directors, employees or agents for any criminal offense or other violation of law
(whether or not the offense or violation of law is ultimately adjudged to have
occurred), where such criminal offense, violation, indictment or charges, in the sole
judgment of the Procurement Commissioner, adversely affect the performance of the
Contract;

(6) failure by Contractor to comply with the Mayoral Executive Order establishing the
City's anti-discrimination policy relating to the participation of minority, woman and
disabled owned disadvantaged business enterprises.

(7) the Procurement Department's determination that the Contractor is not a responsible
bidder on the Invitation and Bid, where such determination is made, and is based
upon, information received after award of the Contract and/or after execution of the
Contract by the Procurement Commissioner and/or after satisfaction of any or all
other conditions of a binding Contract set forth in Paragraph 25.i. below;

(8) City debarment of the Contractor from bidding or proposing on City contracts,
whether or not such debarment arises from the performance of the Contract;
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(9) Contractor so fails to make progress in the performance of the Contract as to endanger

performance of the Contract in accordance with its terms;

(10) any other act or omission identified in this DPA or elsewhere in the Contract as an

b.

DPA Rev. 12.03

event or condition constituting default.

Termination for Default; Notice and Cure

(1) Upon the occurrence of one or more events of default as set forth in Paragraph 15.a.,

(@ the Procurement Commissioner, in his/her sole discretion, may require
Contractor to remedy the default within a period of time to be determined by the
Procurement Commissioner; or

(b) if the default is not remedied within such period of time (the "Cure Period"), the
Procurement Commissioner, in his/her sole discretion, may

(i)  terminate the Contract as provided in any one or more of the following
Paragraphs of this DPA, if applicable to the event(s) of default:
Paragraphs 6.b.(3) or 6.c.(2) (relating to Liquidated Damages for Delay),
Paragraphs 7.b.(3), 7.c (3), 7.d.(3), or 7.e.(4) (relating to Standard of
Performance and Acceptance), Paragraph 8.a. (relating to Warranty),
and/or Paragraphs 12.a.(6)(d) or 12.a.(1) (relating to Maintenance
Responsibilities); and/or

(i)  otherwise terminate the Contract, in whole or in part, and exercise any
one or more of the remedies provided in Paragraph 15.c.

(2) The City shall notify Contractor of any termination pursuant to this Paragraph 15 by

written notice (the "Termination Notice"), setting forth in reasonable detail the
reasons for the termination; and termination shall be effective as of the date specified
in the Termination Notice (the "Termination Date").

(3) The Cure Period shall not be less than fifteen (15) calendar days (unless the

Procurement Commissioner determines that Contractor's default constitutes an
emergency endangering the public health, welfare, or safety and requiring a shorter
Cure Period ). The Procurement Commissioner may, in his/her sole discretion, extend
the Cure Period without terminating the Contract if the failure stated in the notice of
default cannot be corrected within the period specified in the City's notice and if
corrective action is instituted by Contractor within the applicable period and diligently
pursued until the failure is corrected.

(4) The Procurement Commissioner may, in his/her sole discretion, require contractor to

continue to furnish all equipment, software, products and services required under the
contract until the Termination Date, in which case, subject to the remedies enumerated
above, the successful bidder shall be paid in accordance with the contract therefor. If
the City requires Contractor to cure the event(s) of default, or to continue to furnish
products or services until the Termination Date, and Contractor refuses or fails to do
so, then such failure shall itself be deemed an event of default under this Paragraph
15, for which the City may exercise any of its rights hereunder.
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(5) Contractor shall continue the performance of the Contract, in accordance with its terms, to
the extent not terminated under this Paragraph 15, and shall be liable to the City for
liquidated damages, as provided in Paragraph 6 (Liquidated Damages for Delay) for each
calendar day of delay until the items not terminated are delivered or installed (as
applicable) or the services performed; provided, however, that Contractor shall not be
liable for such liquidated damages for delays due to causes which would relieve it from
liability under Paragraph 15.d.

C. Remedies of the City - Upon termination of the Contract pursuant to this Paragraph 15,
the Procurement Commissioner may, in his/her sole discretion, exercise either of the
following remedies or both remedies concurrently:

(1) The City may purchase from others, upon such terms and in such manner as the
Procurement Commissioner deems appropriate, equipment, software, other products,
and/or services similar to and in substitution of those terminated. In such event,
Contractor shall, subject to the limitations set forth in Paragraph 16 of this DPA, be
solely responsible and liable to the City for the full amount of any costs incurred by
the City for such similar equipment, software, other products, and/or services, and
Contractor agrees to pay such costs upon receipt of the City's invoice therefor.

(2) The City may appropriate to the payment of the price of such substitute equipment,
software, products or services, and the amount of any other loss, cost or damage
incurred by the City as a result of Contractor's default, any monies which may then be
due and payable to Contractor under the Contract or any other contract that Contractor
then has with the City.

d. Force Majeur Exceptions to Contractor Default - The following terms and conditions shall
apply solely to this Paragraph 15:

Except with respect to defaults of subcontractors, Contractor shall not be in default under
this Paragraph 15 and shall not be liable for costs under Paragraph 15.c if the failure to
perform this DPA arises out of causes beyond the control and without the fault or
negligence of Contractor, including, and expressly limited to, natural disaster, any act of
God, war, civil disturbance, court order, labor dispute, or nonperformance of third parties
other than subcontractors and suppliers of Contractor (hereinafter referred to as a "Force
Majeur Event™). If the failure to perform is caused by the default of a subcontractor, and
if such default is caused by a Force Majeur Event that is beyond the control of both
Contractor and subcontractor and is without the fault or negligence of either of them, and
unless the items or services to be furnished by the Contractor are delivered in sufficient
time to permit Contractor to meet the required performance schedule, then Contractor
shall not be in default under this Paragraph 15 and shall not be liable for costs under
Paragraph 15.c. In the event Contractor's performance of the Contract is affected by a
Force Majeur Event, it shall immediately give written notice to the City, and shall exercise
every commercially reasonable effort to resume performance. The Procurement
Commissioner, in his/her sole discretion, may deem the failure to provide such written
notice or to exercise such commercially reasonable efforts to be an event of default under
this Paragraph 15.

e. Remedies Not Exclusive - The rights and remedies of the City provided in this Paragraph 15
shall not be exclusive and are in addition to and not in lieu of any other rights and remedies
the City may have at law, in equity, under any bond(s) filed in connection with the Contract or
under any other provisions and Paragraphs of the Contract, all of which are reserved to the
City; provided, however, that the exercise of such rights or remedies by the City shall be
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17.

18.

subject to the limitations set forth in Paragraph 16 (Limitation of Liability) of this DPA,
except as expressly provided otherwise in Paragraph 16 or elsewhere in this DPA or the
Contract.

LIMITATION OF LIABILITY

a. In no event will either party to the Contract be liable for consequential, indirect, incidental,
punitive, or special damages. This limitation shall not limit or restrict Contractor's obligation
to indemnify and defend the City under Paragraphs 13 and 14 of this DPA.

b. In the event of a default by Contractor under the Contract, the City shall be entitled to recover
actual, direct damages and costs incurred as a result of the default; provided, however, that
Contractor's liability therefor shall be limited to the greater of:

(1)  $250,000; or

2 the total dollar amount of all Purchase Orders issued to Contractor pursuant to the
Contract as of the time of the default.

This limitation shall not limit or restrict Contractor's obligation to indemnify and defend the
City under Paragraphs 13 and 14 of this DPA.

C. In no event shall the City’s liability to Contractor for damages arising under or in relation to
the Contract other than consequential, indirect, incidental, punitive, or special damages, of any
kind or nature whatsoever (including, without limitation, direct damages) exceed the greater
of: $250,000 or the total dollar amount of all Purchase Orders issued to Contractor pursuant to
the Contract as of the time such damages arise.

NON-ASSIGNMENT - Neither party to the Contract shall assign or otherwise transfer its rights,
duties and/or obligations under the Contract, except with the prior written consent of the other party
hereto; any assignment or transfer (including, but not limited to, sub-contract) without such consent
shall be null and void. In no event shall the City's consent to any assignment or transfer by Contractor
relieve Contractor from its obligations hereunder or change the terms of the Contract. Contractor
accepts full responsibility for and guarantees the performance of any and all assignees and transferees
(including sub-contractors) of Contractor.

CONTRACTOR CERTIFICATION - Contractor certifies that all of the prices, warranties and
benefits granted under the Contract are equivalent to or better then Contractor's prevailing prices,
warranties, and benefits currently being offered to its non-educational state and local government
customers contracting for similar volumes, under similar terms and conditions. If Contractor shall,
prior to the City's acceptance of equipment or software under the Contract (or in the case of
maintenance services, prior to the start of such services or at any time during the period such services
are furnished hereunder), announce a general price reduction or make available to any other non-
educational state or local government customer contracting for similar volumes under similar terms
and conditions, more favorable prices, warranties or benefits with respect to the equipment or software
identified in the Contract, such prices, warranties or benefits will be made available to the City upon
the date the general price reduction or change in prices, warranties or benefits becomes effective and
the Contract shall be deemed automatically amended to incorporate such reduction or change. It
shall be Contractor's obligation to promptly notify the City in writing of such general price reductions
or change in prices, warranties or benefits. The City certifies that it is purchasing products hereunder
solely for use by the City and not for resale.
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19. SOFTWARE AND OTHER INFORMATION/TRAINING

a. General Provisions

DPA Rev. 12.03

)

)

©)

(4)

(%)

Documentation for operating system and/or application software and other
information owned by Contractor and its subcontractors (including suppliers) and
provided to City for Control of or use with products provided under the Contract or
under subsequent orders placed under the Contract shall remain the property of
Contractor. Contractor hereby grants the City a personal, non-transferable and
nonexclusive basic license to use in the United States, all documentation, technical
information, confidential business information and all software and related
documentation, in whatever form recorded (all hereinafter designated "Information™)
which is furnished under the Contract for so long as the following conditions are
adhered to.

Such Information:

@ shall be used by City only to order or to evaluate for that purpose Contractor's
products or to install, operate or maintain the particular product for which the
information was initially furnished;

(b) shall be used solely for City's internal purposes;

) shall not be reproduced or copied in whole or in part except as necessary for
use as authorized herein; and

(d) shall, together with any copies thereof, be returned or destroyed, or may if in
the form of software recorded on an erasable storage medium, be erased when
no longer needed or permitted for use with the product for which it was
initially furnished.

Unless Contractor consents in writing such information except for any part thereof
which is rightfully obtained by City free of any obligation to keep in confidence or
which becomes generally known to the public through acts not attributable to City or
is independently developed by the City, shall be treated in confidence by the City.

Such information may be disclosed to other persons, solely for the purpose of
installing, operating or maintaining the particular product for which it was furnished,
provided such other persons agree in writing in advance of disclosure to the same
conditions respecting ownership, use and confidentiality of information contained in
this Paragraph and Contractor is furnished with a copy of such writing.

If any product sold or provided hereunder is resold, leased or otherwise provided by
City directly or through an intermediary to a subsequent end user, upon written
request to contractor by City, Contractor will grant to such end user a personal
nontransferable and nonexclusive right to use, in the United States, any related
information which Contractor furnished hereunder for use in or with such product,
solely for such end user's internal business purposes and solely for us in or with such
product. Such right will be granted to the end user provided the end user agrees in
writing to the same conditions respecting ownership, use and confidentiality of
information as is contained in the Contract and the payment of any applicable fees.
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(6) Contractor, for the charges set forth in the attached bid specifications and price
schedule shall provide at the City's training site (or such other site as may be mutually
agreed to by the parties) all training as described in the attached bid specifications and
price schedule.

Licensure

@ Unless otherwise defined in the bid specifications or as provided for in Subparagraphs
20.b.(2) and 20.b.(4), a separate license is required for each machine on which any
licensed software will be utilized.

2 The City is authorized to transfer the license to and use the licensed software on:

@ a backup machine when the designated machine or an associated unit required
for use of the licensed software is temporarily inoperable until operable status
is restored and processing on the backup machine is completed; or

(b) another machine for assembly or compilation of the licensed software if the
designated machine and its associated units do not provide the configuration
required for assembly or completion

3 The City may order additional licenses for software:
€)] Each additional license for software (operating or applications) already

licensed by the City under the Contract shall be ordered separately.

(b) For additional licenses, in lieu of distribution from Contractor, the City may
elect to copy the licensed software previously distributed to the City by
Contractor in machine readable form. Permission to copy granted in this
Subparagraph shall not apply to licensed software provided by Contractor in
printed form.

(@) In addition to the basic license for software for each machine, the City may as part of

the bid specifications require the Contractor to provide alternate types of licenses,

€)] If the bid specification specifies an "Installation License" the City is also
authorized to use the licensed software on any other machine in the same
installation as the designated machine. For purposes of the Contract, "same
installation™ shall mean a single room or contiguous rooms unless otherwise
agreed to in writing by Contractor.

(b) If the bid specification specifies "Location License" the City is also
authorized to use the licensed software on any other machine in the same
location as the designated machine. For purposes of the Contract, "same
location™ shall mean a single mailing address and contained within a single
building unless otherwise agreed to in writing by Contractor.

(© If the bid specification specifies a "Distributed License" the City is authorized
to use the licensed software on other machines not covered under the
Installation or Location License. For each such license, the City will:



20.

Q)

(6)

(")

(8)

9)

(10)

(1) copy those licensed materials previously distributed in machine
readable form to the City by Contractor under the basic license;

2 provide problem documentation to Contractor through the location of
the basic license;

3) at Contractor's request, recreate any problems at the location of the
basic license;

(@) distribute to, install and test on the distributed license designated
machine any new release, correction or bypass provided by
Contractor to the basic license designated machine;

(5) accept warranty and maintenance services for the distributed licensed
software through the basic license location;

(6) not require acceptance testing for such licensed software; and

(7 accept termination of the distributed licensed software if the basic
license is discontinued by the City.

For any licensed software that is a data base, the license granted in this Paragraph is
further limited to permit access to such database exclusively by the City. Except as
provided in Paragraph 20.a.(4), the City shall not make or permit any manner of
access to any form of such data base, or part thereof, for the purpose of making
available to any other person any data contained in such data base.

The City shall not use, print, copy, translate or display the licensed software, in whole
or in part, unless expressly authorized in the Contract.

The City shall not reverse assemble or reverse compile the licensed software in whole
or in part.

The City may notify Contractor of the City's intention to change the designation of the
machine on which licensed software is to be used.

The City may modify any licensed software in machine readable form and/or merge
such materials into other program materials to form an updated work for the City's
own use; provided that, upon discontinuance of the licensed software, the licensed
software will be completely removed from the updated work and dealt with under the
Contract as if permission to modify or merge had never been granted. Any portion of
the licensed software included in such an updated work will continue to be subject to
all terms of the Contract.

When the City has issued a Purchase Order for licensed software that is available in
printed form, it may request Contractor to ship such printed material up to six months
prior to the shipment of the machine readable portion. The printed materials thus
provided may not be copied in any form for any purpose without the prior written
permission of Contractor.

TITLE TO EQUIPMENT - Title to equipment furnished hereunder shall pass to the City upon
acceptance of the equipment (i.e. on the first day of the successful performance period). Contractor
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shall have a purchase money security interest in the accepted equipment until all charges set forth in
the Purchase Order are paid in full.

INSURANCE - Unless otherwise specified, the successful bidder (referred to in this Paragraph as
"contractor") shall, at its sole cost and expense, procure and maintain in full force and effect,
during the entire period of the contract (including any applicable warranty and/or renewal periods)
the minimum types of insurance specified below. All insurance shall be procured from reputable
insurers authorized to do business in the Commonwealth of Pennsylvania and shall be acceptable
to the City. All insurance required herein shall be written on an "occurrence" basis and not a
"claims-made" basis. The City of Philadelphia, its officers, employees and agents are to be named
as additional insureds on all policies required hereunder, except the Workers' Compensation and
Employers' Liability. Also, an endorsement is required stating that the coverage afforded these
parties as additional insureds will be primary to any other coverage available to them. The City's
coverage as an additional insured shall be primary coverage. The insurance shall provide for at
least thirty (30) days prior written notice to be given to the City in the event coverage is materially
changed, canceled or non-renewed. Certificates of insurance evidencing the required coverages
shall be submitted to the City within fifteen (15) days of notice of contract award.

The City reserves the right to require the contractor to furnish certified copies of the original
policies of all insurance required hereunder at any time upon fifteen (15) days prior written notice.
The insurance requirements set forth herein are not intended and shall not be construed to modify,
limit, or reduce the indemnifications made in this contract by the contractor to the City or to limit
the contractor’s liability under this contract to the limits of the policies of insurance required to be
maintained by the contractor hereunder.

a. WORKERS COMPENSATION AND EMPLOYERS LIABILITY INSURANCE

(1) Workers' Compensation -Statutory limits.

(2) Employers Liability - $500,000 Each Accident - Bodily
Injury by Accident; $500,000 Each Employee - Bodily
Injury by Disease; $500,000 Policy Limit -Bodily
Injury by disease

(3) All states endorsement

b. GENERAL LIABILITY INSURANCE

(1)Limit of Liability: $1,000,000 per occurrence combined
single limit for bodily injury (including death) and
property damage liability.

(2) Coverage: Premises operation; Blanket contractual
liability; Personal injury liability (employee exclusion
deleted); Products and completed operations;
Independent Contractors; Employees as additional
insured; Cross liability; Broad form property damage
(including loss of use) liability; Asbestos abatement
liability coverage (Note: Required for asbestos
abatement projects only).

c. AUTOMOBILE LIABILITY INSURANCE

(1) Limit of Liability: $1,000,000 per occurrence
combined single limit for bodily injury (including
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death) and property damage liability.
(2) Coverage: owned, non-owned and hired vehicles.

d. PROFESSIONAL LIABILITY INSURANCE

Contractor shall be required to furnish professional liability insurance if, but only if,
professional liability insurance is required elsewhere in the Invitation and Bid. If such
insurance is required, it shall be furnished in the amounts, and in accordance with the terms
and conditions, that are specified in the applicable provision of the Invitation and Bid.

PERFORMANCE SECURITY - The City of Philadelphia requires performance security for
contracts greater than $30,000. If the amount of the contract to be awarded is greater than $30,000 but
less than or equal to $500,000, the successful bidder is required to participate in the City’s Master
Performance Security Program by paying to the City a non-refundable fee of $5.00 per thousand
dollars of the contract amount for firm limit contracts and $4.00 per thousand dollars of the contract
amount for requirements contracts, or as otherwise specified in the Invitation and Bid. If the amount
of the contract to be awarded is in excess of $500,000, or an individual performance bond and/or labor
and materialmen's bond is required in the Invitation and Bid, the successful bidder is required to
furnish such individual performance bond and/or labor and materialmen's bond, issued by a surety
approved by the City, on a form prepared by the City’s Law Department and in the amount specified
for the bond(s) in the Invitation and Bid; or if no such amount is provided in the Invitation and Bid, in
the amount specified for the bond(s) in the notice of contract award. The successful bidder is also
required to pay a bond preparation fee to the City's Law Department in an amount prescribed by
Chapter 17-700 of The Philadelphia Code; a schedule of such fees may be obtained from the
Procurement Department's Public Information Office.

CENTURY DATE STANDARD

a. Covered Work - Contractor represents and warrants that the following items furnished under
the contract shall conform to the City of Philadelphia Century Date Standard set forth in
Paragraphs 23.b.(1)-(4) below. Such warranties and representations are in addition to, and not
in lieu of, Contractor’s warranties and representations set forth in Paragraph 8, Warranty, of
this DPA and elsewhere in the Contract, and shall not limit or excuse any of Contractor’s
obligations under such warranties.

@ all operating system software, application software, and other software, and all
firmware, including, but not limited to, any authorization code or other code
incorporated in such software or firmware for the purpose of disabling or limiting the
functionality of the software under conditions specified by the manufacturer or
publisher of the software;

2 all equipment, including but not limited to computer hardware, and all components
thereof, including, but not limited to, the following components:

@ Programmable Read Only Memory (PROM), Erasable Programmable Read
Only Memory (EPROM), Read Only Memory (ROM), Random Access
Memory (RAM) and all other memory chips, devices, and components;

(b) Basic Input/Output System (BIOS) chips, devices, and components;

(©) any and all other semi-conductor chips and other chips, devices, and
components of computer hardware and other equipment that in any way
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incorporate and/or depend for their operation on machine readable code that is
embodied in the chip, device, or component.

b. Century Date Standard - The City of Philadelphia Century Date Standard consists of the
following standards for General Integrity, Date Integrity, and Interface Integrity:

@ General Integrity. No value for current date will cause interruptions in the operation
of the software, firmware, or equipment before, during, or after January 1, 2000, and
the software, firmware and equipment will operate through March 1, 2000 and
thereafter, without any date-related faults or failures and without producing inaccurate
data.

2 Date Integrity. All manipulations of time-related data (including, without limitation,
dates, durations, days of week, month, and year) will produce results that conform to
the manufacturer’s specifications for the software or equipment for all valid date
values within the application domain, before, during, and after January 1, 2000.

3 Interface Integrity.

Explicit Century: Date elements in interfaces and data storage shall permit
specification of the century by means that will eliminate all ambiguity as to the
applicable century for date and date-related data, before, during and after January 1,
2000.

Implicit Century: For any date element represented without century, the correct
century shall be unambiguous for all manipulations involving that element before,
during, and after January 1, 2000.

(@) Source code. Source code for software shall comply with the standard set forth in
Federal Information Processing Standard Publication 4-2 (FIPS PUB 4-2),
Representation of Calendar Date for Information Interchange.

c. Defects and Errors - Contractor shall, at no cost to the City, repair any equipment, firmware
and/or software that does not conform to the standards set forth in Paragraph 23.b and cause it
to conform such standards, or shall replace the software or equipment with software that does
conform to such standards.

d. Reservation of Rights - The City may, in its sole discretion:

D elect to order and/or accept equipment or software that does not comply fully or exactly
with Subparagraphs 23.b.(1)-(4) if, in the City's sole judgment, the equipment or software
complies substantially with these Subparagraphs, and/or complies sufficiently to satisfy
the City's requirements in purchasing the equipment or software; and/or

2 accept representations and/or warranties with respect to the equipment or software that are
different from those set forth in Paragraphs 23.a-b, and/or a century date standard that is
different from the century date standard set forth in Paragraph 23.b., if, in the City's sole
discretion, such different representations, warranties, and/or century date standard are
sufficient to satisfy the City's requirements in purchasing the equipment or software.
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24.

YEAR 2000 COMPLIANCE OF CONTRACTOR

a.

“Year 2000 Compliant” - For purposes of this Article 18.2 only, a system, process, or piece of
equipment is "Year 2000 Compliant" if it can operate normally before, during, and after
midnight on December 31, 1999 without abnormal or unusual user intervention. This includes
but is not necessarily limited to the following operations: accepting date input, providing date
output, performing calculations and comparisons on dates or portions of dates, correctly
accessing and processing date-dependent information, and correct date interpretation and
manipulation for all valid dates; sequencing by date must produce normal results for all dates.
A corporation, partnership, sole proprietor, or other entity is Year 2000 Compliant if all
systems, processes, and pieces of equipment that are required for the normal conduct of its
business and for the delivery of goods and services to its customers are Year 2000 Compliant.

Contractor’s Representations and Warranties - Contractor represents and warrants as follows:

@ that it has undertaken a detailed review and assessment of all areas within its business
and operations that are material to its ability to furnish the Services required under the
Contract in accordance with the terms of the Contract (including but not limited to
terms relating to delivery dates and performance schedules) and that it reasonably
believes could be adversely affected by Contractor’s failure to be Year 2000
Compliant;

2 that it has developed a plan and timeline for becoming Year 2000 Compliant prior to
January 1, 2000;

3 that it has implemented, or will implement, such plan in accordance with its timeline
in all material respects;

(@) that prior to January 1, 2000, it will be Year 2000 Compliant in all respects that are
material to its ability to furnish the Services required under the Contract in accordance
with the terms of the Contract (including but not limited to terms relating to delivery
dates and performance schedules); and

(5) that it shall become Year 2000 Compliant at no additional cost to the City. In the
event that Contractor exchanges electronic data with the City, Contractor further
represents and warrants that such exchange of data, the exchanged data, and any
hardware or software interface with City computers that is required for such data
exchange, will not cause any information system of the City to fail to be Year 2000
Compliant and will not adversely affect, directly or indirectly, any electronic
information system of the City or cause errors or defects in date or date-dependent
information processed by the system.

The forgoing warranties and representations are in addition to, and not in lieu of, Contractor’s
warranties and representations set forth in Paragraph 8, Warranty, of this DPA and elsewhere
in the Contract, and shall not limit or excuse any of Contractor’s obligations under such
warranties.

Information Requests - Upon the written request of the City, Contractor shall furnish
evidence sufficient to demonstrate that the foregoing representations and warranties are
correct.
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d. Reservation of Rights - The City may, in its sole discretion, accept representations and/or
warranties and/or definition(s) of "Year 2000 Compliance" that are different from those set forth
in Paragraphs 24.a.-b. if, in the City's sole discretion, such different representations, warranties,
and/or definition(s) are sufficient to satisfy the City's requirements in purchasing the equipment or
software required under the Contract.

GENERAL TERMS AND CONDITIONS OF BIDDING - Except as expressly stated otherwise in
the bid specifications or elsewhere in the Invitation and Bid, the following general terms and
conditions of bidding shall apply:

a. Preparation and Submission of Bids - All bids must be written in ink or typewritten and made
on the forms issued and signed in ink, by a person with legal authority to bind the bidder.
This Invitation and Bid and any contract awarded hereunder shall include all of the following,
as set forth in Paragraph 2.b, Contract, and Paragraph 2.1, Invitation and Bid, of this DPA: (i)
the form titled "Invitation And Bid” and bearing the "Bid No." for this procurement; (ii) this
DPA; (iii) all attachments, exhibits, and appendices to such form and to this DPA,; (iv) all
addenda to the Invitation and Bid issued by the Procurement Department. The Contract shall
include, in addition to the foregoing documents, all Purchase Orders issued by the
Procurement Department pursuant to the Contract, which are hereby incorporated into the
Contract. It is the sole responsibility of the bidder to ensure that it has received any and all
addenda to the Invitation and Bid issued by the Procurement Department and the Procurement
Commissioner may in his/her sole discretion reject any bid for which all addenda have not
been executed and returned in accordance with the instructions provided therein. No bid may
be considered if received after the date and time for the opening of bids established by this
Invitation and Bid, nor may any bid be modified after that date and time. The time of bid
opening shall be the time displayed on the City's official bid clock. In the event of any
discrepancy between actual time and the City's official bid clock, the latter shall determine the
time of bid opening.

b. Specifications - When a formal, numbered specification is referred to in this Invitation and
Bid, no deviation therefrom will be permitted and the bidder will be required to furnish
articles and/or services in conformity with that specification. When catalogues, model
numbers, trade names, or cuts are listed in this Invitation and Bid, they are, unless otherwise
specified, included for the purposes of furnishing bidders with information concerning the
style, type or kind of article and /or service desired. A bidder may offer an article and/or
service which he/she certifies to be equal or better in quality, performance and other essential
characteristics. If submitting an alternate the bidder must specify the alternate (e.g., make and
model #) in the bid and submit with the bid a complete description of the article (including any
technical literature) and/or service proposed to be furnished. Failure to do so, will require the
bidder to furnish the article and/or service specified in the Invitation and Bid. The
Procurement Commissioner reserves the sole right to determine whether alternates offered are
equal or better. Unless otherwise provided in the bid specifications, all items offered by the
bidder must be new. A “new” item is one which will be used first by the City. This clause
shall not be construed to prohibit bidders from offering goods, supplies, equipment or
materials containing recycled materials or printing with recycled content; bidders intending to
provide goods made with recycled materials are expected to so notify the Procurement
Department.

c. Types of Bidder Restricted - Bidders must not be a party to more than one bid for the same
article or service. A violation of this condition may, in the sole discretion of the Procurement
Commissioner, result in rejection of any or all such bids in which the bidder is interested.
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d. Quantities Awarded - For requirements contracts only (which shall be so identified elsewhere
in the Invitation and Bid), the articles and quantities of such articles as set forth in the
Invitation and Bid are estimates and the Procurement Commissioner, in his/her sole discretion,
may make an award for all or some of the articles bid and in such quantities as the
Procurement Commissioner shall deem appropriate. For firm limit contracts, it is the City's
intent to award based upon the quantities set forth in the Invitation and Bid, but the City
reserves the right to award more or less.

e. Bid Security - Unless the bidder is properly covered under the City's Annual Master Bid
Security Program, or an individual bid bond is required elsewhere in the Invitation and Bid, all
bids must be accompanied by a Certified Check, Treasurer’s Check, Cashier’s Check, Bank
Money Order or United States Postal Money Order made payable to the order of “The City of
Philadelphia” in the proper amount as shown below:

AMOUNT OF BID AMOUNT OF

OR EST. AMT. CONTRACT CERTIFIED CHECK
$ 30,000.00 or less No Check Required
$ 30,000.01- $ 99,999.99 $ 500.00

$ 100,000.00 - $ 249,999.99 $2,000.00

$ 250,000.00- $499,999.99 $4,000.00

$ 500,000.00 or more $6,000.00

When computing amount of Bid for Certified Check purposes, do NOT deduct for trade-ins.

Bids in excess of $500,000 cannot be covered by the Annual Master Bid Security Program and
bidder must submit a Certified Check, Treasurer’s Check, Cashier’s Check, Bank Money
Order or United States Postal Money Order made payable to the order of “The City of
Philadelphia” in the required amount. After the lowest responsive and responsible bidder has
been determined, the Procurement Department shall refund, with the exception of the non-
refundable fee paid for participation in the City's Annual Master Bid Security program, the bid
security of every bidder except the lowest responsive and responsible bidder. Upon return of
the duly executed contract documents and all required fees, and the furnishing of any required
bonds or other performance security by the lowest responsive and responsible bidder, its bid
security will be refunded.

f. Cancellation and Award - The Procurement Commissioner, in his/her sole discretion, may
cancel any Invitation and Bid prior to bid opening. After bid opening, the Procurement
Commissioner, in his/her sole discretion, may reject all bids, if deemed in the best interest of
the City. In all cases where a contract award is made by the Procurement Department, the
bidder is bound by the terms and conditions of the Invitation and Bid upon the submission of
its bid. All bids are valid for a period of not less than 60 days, or as otherwise specified in the
Invitation and Bid. If the bid has not been awarded within the specified period of time, the bid
shall be valid for subsequent award only upon the express consent of the bidder, with no
change to the submitted bid. All contract awards shall be made by the Procurement
Department upon written notice to the bidder that is determined by the Procurement
Department to be the lowest responsive and responsible bidder.

g. Responsiveness of Bids - Subject to the right of the Procurement Commissioner to waive non-
responsiveness of bids as set forth below in this Paragraph 25, the specifications,
requirements, and terms and conditions set forth in this DPA and elsewhere in the Invitation
and Bid are mandatory and must be strictly followed by all bidders in the preparation and
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submission of its bids. After bids are opened, the Procurement Department, and other City
departments or agencies where appropriate or specified, shall review all bids for
responsiveness to these Terms and Conditions of Bidding and the specifications and
requirements included in this Invitation and Bid. Any bid which is incomplete, obscure,
conditional, or unbalanced, which contains additions not called for in the Invitation and Bid or
irregularities of any kind, including alterations or erasures, or which fails to conform in any
respect to such specifications, requirements, and terms and conditions, is non-responsive and
shall be rejected, except where the Procurement Commissioner, in his/her sole discretion,
determines that the non-responsiveness is not material to the Invitation and Bid, or that a
waiver of the non-responsiveness is otherwise permitted by the Invitation and Bid or by this
DPA or by law. The Procurement Department's determination of non-responsiveness shall be
final and any bid rejected as non-responsive shall not be eligible for contract award.

h. Responsibility - Unless otherwise specified elsewhere in the Invitation and Bid, after the bids
are opened, the Procurement Department, and other City departments or agencies where
appropriate or specified in the Invitation and Bid or required by law or regulation, shall review
and may investigate the responsibility of the bidder, including, but not limited to, the bidder's
qualifications, references, ability (including, but not limited to financial and technical
capacity) to perform the contract resulting from this Invitation and Bid in accordance with its
terms, and integrity. All determinations of bidder responsibility shall be vested in the sound
discretion of the Procurement Commissioner and other City officials. Any bidder who is
found not responsible shall be ineligible for award of the contract. Bidders found not
responsible will be notified of such determination and the reasons therefore in writing by the
Procurement Department, and shall have the right to contest the determination by submitting
to the Procurement Department, within forty-eight (48) hours after receipt of its written
determination, a written request for reconsideration that includes information relating to the
bidder’s qualifications and responsibility and demonstrating the insufficiency of the reasons
stated in the written determination for finding the bidder not responsible. Any further
determination of a contesting bidder’s responsibility shall be vested in the sound discretion of
the Procurement Commissioner and other City officials.

i. Conditions of Binding Contract - For bids in an amount less than or equal to $25,000, the
signed bid of the lowest responsive and responsible bidder shall become a contract binding the
City as of the date on which the Procurement Department issues its written notice of the
Procurement Commissioner's award of the Contract to the bidder, without the satisfaction of
further conditions by the bidder. For bids in an amount greater than $25,000, however, such
signed bid shall not become a contract between the City and the successful bidder, and shall
not bind or obligate the City in any way, unless and until all of the following conditions (1)-
(5) are fully satisfied:

(1) The Procurement Department has issued its written notice of the Procurement
Commissioner's award of the Contract to the successful bidder;

(2) The successful bidder posts sufficient Performance Security, as required in the Invitation
and Bid, within the time specified in the written notice of award, and a Labor and
Materialmen's Bond, if and as required by the Invitation and Bid, within the time
specified in the written notice of award,;

(3) The Contract Documents, as executed by the successful bidder, are approved as to form by
the City's Law Department;

(4) The availability of funds is certified by the City's Director of Finance and the City
Controller; and

(5) The Contract Documents are executed by the Procurement Commissioner.
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The Procurement Commissioner may, in his/her sole discretion, cancel any contract award if
any of the above conditions (1)-(5) are not satisfied, or if the Procurement Commissioner, in
his/her sole discretion, determines that cancellation is in the best interests of the City. The
bidder agrees that in the event of such cancellation, it shall not have any claim against the
City, including any claim for breach of contract or of any other legal duty, or for lost profits,
costs, damages, or expenses of any kind.

j. Failure to Execute Contract - Any bidder not lawfully released from its bid, who refuses to
execute and/or be bound by a contract in accordance with its bid or who fails, refuses or is
unable to furnish any required bonds, performance security or insurance, as may be required
by this DPA and elsewhere in the Invitation and Bid, shall be liable for the entire amount of its
bid security, as liquidated damages (not a penalty) to the City; or if bid security is furnished
under the Annual Master Bid Security Program, shall be liable for ten (10) per cent of the
amount of its bid, as liquidated damages (not a penalty) to the City; or where the damages are
readily ascertainable by the City, for the actual loss, cost or damage incurred by the City as a
result of the bidder's failure to execute the contract or to furnish such bonds, performance
security or insurance.

k. Bid Processing Fee - In addition to bid security and any other fee or monies required to be
submitted with the bid, the bid shall be accompanied by a non-refundable processing fee in the
form of a separate Standard Check, Bank Money Order or United States Postal Money Order
made payable to the order of "City of Philadelphia” in an amount based on the gross amount
of the bid in accordance with the formula below. Cash is not acceptable.

AMOUNT OF BID AMOUNT OF

OR ESTIMATED CONTRACT PROCESSING FEE

$  30,000.00 or less No Check Required
$ 30,000.01 to $ 100,000.00 $ 10.00

$ 100,000.01 to $ 300,000.00 $ 30.00

$ 300,000.01 to $ 500,000.00 $ 50.00

$ 500,000.01 to $1,000,000.00 $100.00

$1,000,000.01 to $2,000,000.00 $200.00
$2,000,000.01 to $ 3,000,000.00 $ 300.00
$ 3,000,000.01 to $ 4,000,000.00 $400.00
$ 4,000,000.01 to $5,000,000.00 $500.00
$ 5,000,000.01 or more $ 600.00

Failure to submit the Bid Processing Fee may result in rejection of the bidder’s bid. In
addition, if a contract award is made pursuant to this Invitation and Bid, any unpaid bid
processing fees owed by the successful bidder to the City must be paid prior to the City’s
release of any payments under the resulting contract.

I. Price Increases and Discounts - All articles must be delivered at the price(s) bid, FOB Destination
Point. Bids containing reservations of the right to increase the price(s) bid , including, but not
limited to, late payment charges, will not be considered, except where the Procurement
Commissioner, in his/her sole discretion, finds it in the City’s best interest to do so. Discounts
offered for payment may be a factor in the awarding of bids only in the event of tie bids. (In the
event of an absolute tie the award decision will be made in the best interest of the City as
determined by the Procurement Commissioner in his/her sole discretion.) Discounts must be for a
period of at least 15 days to be so considered. Discounts offered shall be assumed to be from
gross price unless otherwise indicated.
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m. Processing of Payments - All payments will be processed and paid in accordance with the City's
standard payment procedures and payment cycle (i.e. normally within 45-60 calendar days
following receipt of proper invoices). Any credit due to the City hereunder may be applied against
Contractor invoices with appropriate information attached.

26. MISCELLANEOUS PROVISONS

a. Tax Exemption - The City of Philadelphia is exempt from the payment of any federal excise
or transportation taxes and any Pennsylvania Sales Tax. The price bid must be net, exclusive
of taxes. However, when under established trade practice any federal excise tax is included in
list prices, bidder may quote the list price and shall show separately the amount of the federal
tax, either as a flat sum or as a percentage of the list price, which shall be deducted by the
City. In the event bidder pays any sales or use tax, bidder hereby assigns to City, or City's
agent, all of its rights, title and interest in any sales or use tax which may be refunded as a
result of the purchase of any articles furnished in connection with the contract and bidder,
unless directed by the City, shall not file a claim for any sales or use tax refund subject to this
assignment. Bidder authorizes the City, in City's name or the name of bidder, to file a claim
for refund of any sales or use tax subject to this assignment.

b. Tax Requirements - Any contractor, or vendor of goods, wares and merchandise, or purveyor
of services, who bids on and is awarded a contract by the City and/or School District of
Philadelphia, is subject to Philadelphia’s business tax and Ordinances and regulations. The
City Solicitor has ruled that anyone who is awarded a contract by the City and/or School
District pursuant to a bid has entered into a contract within the City, and the subsequent
delivery of goods into the City or performance of services within the City constitutes “doing
business” in the City and subjects the successful bidder, including but not limited to, one or
more of the following taxes:

(1) Business Privilege Tax
(2) Net Profits Tax
(3) City Wage Tax

The successful bidder, if not already paying the aforesaid taxes, is required to apply to the
Department of Revenue, 1401 John F. Kennedy Blvd., Public Service Concourse, Municipal
Services Building, Philadelphia, PA 19102, for a tax identification number and to file
appropriate business tax returns as provided by law. Questions should be directed to the
Business and Earnings Tax Unit at (215) 686-6600.

c. Tax Indebtedness - The City of Philadelphia does not wish to do business with tax delinquents
or other businesses indebted to the City. In furtherance of this policy, the following
certifications have been developed and shall form a part of any contract resulting from this
Invitation and Bid. The successful bidder, or other entity contracting with the City is referred
to below as the “contractor”.

(1) Contractor’s Certification of Non-Indebtedness - Contractor hereby certifies and represents
that contractor and contractor’s parent company(ies) and subsidiary(ies) are not currently
indebted to the City of Philadelphia (the “City”), and will not at any time during the term
of this contract (including any extensions or renewals thereof) be indebted to the City, for
or on account of any delinquent taxes (including, but not limited to, taxes collected by the
City on behalf of the School District), liens, judgments, fees or other debts for which no
written agreement or payment plan satisfactory to the City has been established. In
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(2)

d. Ethi

addition to any other rights or remedies available to the City at law or in equity, contractor
acknowledges that any breach or failure to conform to this certification may, at the option
of the City, result in the withholding of payments otherwise due to contractor and, if such
breach or failure is not resolved to the City’s satisfaction within a reasonable time frame
specified by the City in writing, may result in the offset of any such indebtedness against
said payments and/or the termination of this contract for default (in which case Contractor
shall be liable for all costs, losses and other damages resulting from the termination).

Subcontractor’s Certification of Non-Indebtedness - Contractor shall require all
subcontractors performing work in connection with this contract (“"subcontractor" shall
also include suppliers providing goods or materials) to be bound by the following
provision and contractor shall cooperate fully with the City in exercising the rights and
remedies described below or otherwise available at law or in equity:

“Subcontractor hereby certifies and represents that subcontractor and subcontractor’s
parent company(ies) and subsidiary(ies) are not currently indebted to the City of
Philadelphia (“City™), and will not at any time during the term of contractor’s contract
with the City (the “contract”), including any extensions or renewals thereof, be indebted to
the City, for or on account of any delinquent taxes (including, but not limited to, taxes
collected by the City on behalf of the School District of Philadelphia ), liens, judgments,
fees or other debts for which no written agreement or payment plan satisfactory to the City
has been established. In addition to any other rights or remedies available at law or in
equity, subcontractor acknowledges that any breach of or failure to conform to this
certification may, at the option of the City, result in the withholding of payments
otherwise due to subcontractor for services rendered in connection with the contract and,
if such breach or failure is not resolved to the City’s satisfaction within a reasonable time
frame specified by the City in writing, may result in the offset of any such indebtedness
against said payments otherwise due to subcontractor and/or the termination of
subcontractor for default (in which case subcontractor shall be liable for all costs, losses
and other damages resulting from the termination).”

cs Requirements - To preserve the integrity of City employees and maintain public

confidence in the competitive bidding system, the City intends to vigorously enforce the
various ethics laws as they relate to City employees in the bidding and execution of City
contracts. Such laws are in three categories:

)

()

Gifts. Executive Order No. 16-92 prohibits City employees from soliciting or accepting
anything of value from any person or entity seeking to initiate or maintain a business
relationship with the City of Philadelphia, its departments, boards, commissions and
agencies. All City employees presented with gifts or gratuities as indicated in Executive
Order 16-92 have been instructed to report these actions to the appropriate authorities. All
bidders, agents or intermediaries who are solicited for gifts or gratuities by City
employees are urged to report these incidents to the Inspector General, Aramark Tower,
Third Floor, 1101 Market Street, Philadelphia, PA 19107.

City employee interest in City contracts. In accordance with Paragraph 10-102 of The
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Philadelphia Home Rule Charter, no bid shall be accepted from, or contract awarded to,
any City employee or official, or any firm in which a City employee or official has a direct
or indirect financial interest. All bidders are required to disclose any current City
employees or officials who are employees or officials of the bidder's firm, or who
otherwise would have a financial interest in the contract.
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®3)

Conflict of Interest. Both the State Ethics Act and the City Ethics Code prohibit a public
employee from using his/her public office or any confidential information gained thereby
to obtain financial gain for himself/herself, a member of his/her immediate family, or a
business with which he/she or a member of his/her immediate family is associated. “Use
of public office” is avoided by the employee or official publicly disclosing the conflict and
disqualifying himself/herself from official action in the matter, as provided in The
Philadelphia Code §20-608.

e. Non-Discrimination

)

)

In the performance of the Contract, Contractor shall not discriminate nor permit
discrimination against any person because of race, color, sex, religion, national origin- or
ancestry. Contractor agrees that such discrimination constitutes a substantial breach of
the Contract entitling the City to all rights and remedies provided in the Contract or
otherwise available in law or equity.

In accordance with Chapter 17-400 of The Philadelphia Code, Contractor agrees that its
payment or reimbursement of membership fees or other expenses associated with
participation by its employees in an exclusionary private organization, insofar as such
participation confers an employment advantage or constitutes or results in discrimination
with regard to hiring, tenure of employment, promotions, terms, privileges or conditions
of employment on the basis of race, color, sex, sexual orientation, religion, national origin
or ancestry, constitutes a substantial breach of the Contract entitling the City to all rights
and remedies provided in the Contract or otherwise available in law or equity. Contractor
agrees to include the immediately preceding sentence, with appropriate adjustments for
the identity of the parties, in all subcontracts which are entered into for work to be
performed pursuant to the Contract. Contractor further agrees to cooperate with the
Commission on Human Relations of the City of Philadelphia in any manner which the
said Commission deems reasonable and necessary for the Commission to carry out its
responsibilities under Chapter 17-400 of The Philadelphia Code. Failure to so cooperate
shall constitute a substantial breach of the Contract entitling the City to all rights and
remedies provided in the Contract or otherwise available in law or equity.

f.  MacBride Principles - Paragraph 17-104(2)(b) of The Philadelphia Code prohibits the City

from accepting bids from companies that do business in Northern Ireland, unless that business
has implemented the fair employment principles embodied in the MacBride Principles. In
furtherance of this Ordinance, bidder makes the following certification and representations:

)

(2)

In accordance with Paragraph 17-104 of the Philadelphia Code, bidder by execution of its
bid certifies and represents that (i) bidder (including any parent company, subsidiary,
exclusive distributor, or company affiliated with Bidder) does not have, and will not have
at any time during the term of any contract resulting from this bid (including any
extensions thereof), any investments, licenses, franchises, management agreements or
operations in Northern Ireland and (ii) no product to be provided to the City under any
resulting contract will originate in Northern Ireland, unless Bidder has implemented the
fair employment principles embodied in the MacBride Principles.

In the performance of any contract resulting from this bid, Bidder agrees that it will not
utilize any suppliers or subcontractors at any tier (i) who have (or whose parent
subsidiary, exclusive distributor of company affiliate have) any investments, licenses,
franchises, management agreements or operations in Northern Ireland or (ii) who will
provide products originating in Northern Ireland unless said supplier or subcontractor has
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implemented the fair employment principles embodied in the MacBride Principles.
Bidder further agrees to include provisions with this Subparagraph (b), with appropriate
adjustments for the identity of the parties, in all subcontracts and supply agreements
which are entered into in connection with the performance of any resulting contract.

(3) Bidder agrees to cooperate with the City’s Director of Finance in any manner which the
said Director deems reasonable and necessary to carry out the Director’s responsibilities
under Paragraph 17-104 of The Philadelphia Code. Bidder expressly understands and
agrees that any false certification or representation in connection with this Subparagraph
(c) and/or any failure to comply with the provisions of this Subparagraph (c) shall
constitute a substantial breach of any contract resulting from this Invitation and Bid
entitling the City to all rights and remedies provided in this bid or otherwise available in
law (including, but not limited to Paragraph 17-104 of the Philadelphia Code) or at
equity. Inaddition, it is understood that false certification or representation is subject to
prosecution under 18 Pa.C.S. Paragraph 4904.

Compliance With Law - In performing the work required under the Contract, Contractor shall
comply with all federal, state and local laws, statutes and ordinances, and with all applicable
regulations of federal, state and local governmental departments, boards, agencies and
commissions.

Force Majeur - Contractor shall not be in default under Paragraph 15 of this DPA if any event
of default as provided therein is the result of a Force Majeur Event as defined in Paragraph
15.d of this DPA. The City shall not be liable to Contractor for any failure to perform any of
its obligations under the Contract if such failure is because of natural disaster, any act of
God, war, civil disturbance, court order, labor dispute, or nonperformance of third
parties.

Headings Not Controlling - Headings used in this DPA and elsewhere in the Contract are
for reference purposes only and are inserted only as a matter of convenience and in no
way define, limit, extend or describe the scope of the Contract or the intent of any
provision of this DPA or elsewhere in the Contract.

Governing Law; Forum - The Contract shall be governed by the laws of Pennsylvania
(including, but not limited to, the Pennsylvania statute of limitations) and shall be
executed and performed in strict and exact accordance with the Philadelphia Home Rule
Charter, as well as any applicable rules, statutes, ordinances, methods, regulations or
procedures. The parties agree that any lawsuit, action, claim or legal proceeding involving,
directly or indirectly, any matter arising out of or related to the Contract or the relationship
created or evidenced thereby, shall be brought exclusively in the United States District
Court for the Eastern District of Pennsylvania or the Court of Common Pleas of
Philadelphia County. It is the express intent of the parties that jurisdiction over any
lawsuit, action, claim, or legal proceeding arising under the Contract shall lie exclusively
in either of these two forums. The parties further agree not to raise any objection to any
such lawsuit, action, claim or legal proceeding which is brought in either of these two
forums and the parties expressly consent to the jurisdiction and venue of these two
forums.

Remedies Not Exclusive - In no event shall the rights and remedies of the City provided in
any paragraph, subparagraph, or provision of this DPA or elsewhere in the Contract be
exclusive, and all such rights and remedies are in addition to and not in lieu of any other
rights and remedies the City may have at law, in equity, under any bond(s) filed in
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27.

connection with the Contract or under any other provision, paragraph, of subparagraph of
this DPA or the Contract, all of which are reserved to the City; provided, however, that the
exercise of such rights or remedies by the City shall be subject to the limitations set forth
in Paragraph 16 (Limitation of Liability) of this DPA, except as expressly provided
otherwise in Paragraph 16 or elsewhere in the Contract.

I. City’s Right to Audit Records - From time to time during the term of the Contract and for
a period of five (5) years after termination of the Contract, the City (including, without
limitation, the Office of the City Controller) may audit Contractor’s performance under
the Contract. If so requested, Contractor shall submit to the City all vouchers and invoices
presented for payment pursuant to the Contract, all cancelled checks, work papers, books,
records and accounts (whether in electronic, paper, or other form or medium) upon which
the vouchers or invoices are based, and any and all documentation and justification in
support of expenditures or fees incurred pursuant to the Agreement, all of which shall be
subject to periodic review and audit by the City. Contractor shall make available, within
the City, at reasonable times during the term of the Contract and for the period set forth
above in this Subparagraph, all records (whether in electronic, paper, or other form or
medium) pertaining to the Contract for the purpose of inspection, audit or reproduction by
authorized representatives of the City. Contractor shall retain all such records, books of
account and documentation pertaining to the Contract for the period set forth above in this
Subparagraph; however, if any litigation, claim or audit is commenced prior to expiration
of such period, then the records shall be retained until all litigation, claims or audit
findings have been completely terminated or resolved, without right of further appeal; if
applicable law requires or permits a longer period, then the records shall be retained for
such longer period.

ENTIRE AGREEMENT - The Contract, as defined in Paragraph 2.b of this DPA, constitutes
the entire understanding of the parties with respect to the subject matter hereof, and neither it
nor the rights and obligations hereunder may be changed, modified or waived except by an
instrument in writing signed by all of the parties hereto. The parties hereto bind themselves,
their heirs, executors, administrators, successors and assigns for the faithful performance of
the Contract.
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SIGNING OF BIDS

NOTE: THE BIDDER MUST EXECUTE ITS BID BY SIGNING THIS DATA PROCESSING AGREEMENT AS
PROVIDED BELOW. ANY BID THAT IS NOT EXECUTED IN ACCORDANCE WITH THE INSTRUCTIONS
PROVIDED BELOW OR THAT DOES NOT INCLUDE STREET ADDRESS, CITY, STATE AND PHONE

NUMBER, MAY, IN THE SOLE DISCRETION OF THE PROCUREMENT COMMISSIONER, BE REJECTED.

If bid is by an INDIVIDUAL or a PARTNERSHIP, date and sign the bid on this page, with original signatures, in
ink.

Contractor and the City of Philadelphia, intending to be legally bound by this Data Processing
Agreement and all other documents comprising the Contract, have caused the Contract to be executed
by their respective duly authorized officers:

Date of Bid: ,

Signature of Owner, Partner

Type or Print Name and Title

Business Name of Bidder/Contractor

Address, including Zip Code

Telephone Number, including Area Code
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If bid is by a CORPORATION, date and sign the bid here with original signatures, in ink, by (a) President or Vice-
President of the corporation AND (b) Secretary, Assistant Secretary, Treasurer or Assistant Treasurer of the
corporation; and (c) affix the seal of the corporation. If the form is_not signed by the President or a Vice-President
and Secretary, Assistant Secretary, Treasurer or Assistant Treasurer, attach a duly certified corporate resolution
authorizing the person signing in place of such officers to execute this bid for the corporation.

Contractor and the City of Philadelphia, intending to be legally bound by this Data Processing
Agreement and all other documents comprising the Contract, have caused the Contract to be executed
by their respective duly authorized officers:

CORPORATE SEAL Date of Bid: ,

Corporate or Business Name of Bidder/Contractor

Address, including Zip Code

Telephone Number, including Area Code

Signature of President or a Vice-President

Type or Print Name and Title

Signature of Secy. Asst. Secy,
Treas. or Asst. Treas.

Type or Print Name and Title

THE CITY OF PHILADELPHIA

Procurement Commissioner

APPROVED AS TO FORM

Assist./Dep. City Solicitor
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